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NONE OF WHOSE BUSINESS? 


When Should an Attorney Inquire into Client’s Estate? 


Editorial 


WIDELY prevalent habit in legal 

circles—as well as among the general 
public—stands in the way of possible de- 
velopment of a very constructive and 
financially beneficial service to their 
clients. It is the habit of thinking about 
will drafting as a rather perfunctory job 
of putting into legal trappings the ex- 
pressed “‘wishes” of the testator, without 
inquiring into the whole estate picture. 

The reluctance of many attorneys to 
ask “personal” questions about a client’s 
financial and family situation, when 
asked to draw a will or trust, probably 
arises from an overdrawn sense of eth- 
ics; sometimes it may be due simply to 
fear of losing the client’s good-will, or of 
not having enough of his confidence al- 
ready. But it is a questionable virtue, 
and great damage can be done, injustice 
perpetuated or loss incurred by failure to 
know the elements which the estate com- 
poses and the will disposes. 

The assets and interests of the testator 
or trustor are the materials out of which 
his financial house is built. Even the 
best blue-print of the best architect is no 
good if the prospective householder can’t 
get the proper materials. Yet we hear of 
Many cases where the lawyer does not 
think it his place to ask about them. 

On the distribution side, it is submit- 


ted that it is not enough to align the ex- 
pressed desires of the client so that they 
will not violate the law. After all, the 
layman rarely knows the alternatives, 
imagines or understands the conse- 
quences. He hasn’t anything more than 
a theory of distribution in mind. A prime 
example is the traditional thinking which 
causes a testator to say he wants “the 
income to go to my wife and the remain- 
der to my children.” Actually, his inten- 
tion may have been that the widow have 
a comfortable living even if it required 
a reduction in the principal finally going 
to the children. Only projection of this 
question by the draftsman can, usually, 
make actuality square with intent. The 
experienced lawyer knows the practice, 
just as the experienced trust officer knows 
the way that words and clauses work out 
in the lives of the survivors. 


HE Ethics Committees of the Ameri- 

can Bar Association and local asso- 
ciations have gone on record with the con- 
structive conclusion that it is not only 
the right but the duty of attorneys to call 
the attention of their clients to conditions 
which may require will revision or re- 
consideration. By the same token, it is 
fair to ask if it is not the duty of estate 
lawyers to get a well-rounded picture of 
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all related financial and family affairs 
before drawing any instrument which so 
seriously—and IRREVOCABLY—affects 
them as does a will or irrevocable trust. 
Who would have much confidence in a 
doctor who, when told by the patient that 
he thought he should have his appendix 
out, did not make a thorough examination 
of the conditions before whipping out the 
knife? 


True, it is often embarrassing to go 
into intimate details. But not necessar- 
ily so. For example, there is the simple 
and effective method of having a printed 
check-list or other appropriate form 
which makes the inquiry appear as strict- 
ly a matter of normal business—as it 
should be. Going down the line with such 
a tool in front of him, the attorney not 
only takes the “inquisition” touch out of 
the atmosphere, but also assures cover- 
age of the essential points. 


“Drawing” a will has a very restricted 
implication that is too akin to steno- 
graphy in the mind of the public, and it 
is that fact, perhaps, that has made it 
difficult to get fees which would compen- 
sate for the case study which shouid be 
made. If lawyers individually, and per- 
haps trust companies collectively, would 
advance the idea that distribution of an 
estate is a matter of personal financial re- 
organization, and substitute the estate 
planning philosophy, better planned es- 
tates would result, and compensatory fees 
be not only justified, but obtainable. 


Next Month 


Due to limitations of space, several 
articles originally scheduled for this is- 
sue are being held over for next month. 
They include: 


“Annual Exclusions for Gifts in 
Trust,” by Edward N. Polisher. 
“Conditions for Successful Trust Man- 
agement,” by James E. Shelton. 
“Trusts in Latin America,” by R. G. 
Patton. 

“Accounting Records for Common 
Trust Funds,” by George C. Robinson. 


Also deferred are the regular features: 
Letter from London; Notes on Fiduciary 
Literature, and Personnel Changes. 
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DEFLATION DELUSION 


N many quarters it is being held that 

when V-E Day arrives, the estimated 
40% cutback in war production will re- 
duce consumer purchasing power sharply 
and that such a development will have 
cumulative deflationary effects upon the 
economy which can only be halted if such 
purchasing power is sustained by in- 
creasing wage rates. This line of reason- 
ing represents a revival of the “let’s ex- 
pand purchasing power” ideas so preval- 
ent in the 1930’s—only a new model of 
the old “spend our way to glory” delusion. 


An analysis of the available data indi- 
cates no support for this fear of deflation, 
at least while the Japanese war continues 
to be fought. During the period from 
V-E Day to V-J Day, huge amounts will 
necessarily be spent on the war. If a 
straight 40% decline in war expenditures 
is assumed, the total would still probably 
aggregate over $50 billions annually. 
Such a 40% reduction in war production 
does not mean a similar decline in Gov- 
ernment expenditures because (1) it is 
apparently not contemplated that the mil- 
itary establishment will also be cut by 
this percentage; (2) goods in process will 
be completed in many cases; (3) pay- 
ments will be made to settle terminated 
war contracts; and (4) civilian employ- 
ment in the Federal Government will suf- 
fer no such reduction. 


But whether the rate of spending is 
$50 or $65 billion, this total will still be 
substantially in excess of governmental 
receipts, which will also decline as a re- 
sult of the reduction in taxable incomes. 
What this reduction in revenues may be 
is difficult to estimate but a guess of total 
revenues of $35 to $40 billions—as com- 
pared with this year’s estimate of $45 
billions—would seem to be moderate. In 
other words, during this period between 
V-E Day and V-J Day, a Government 
deficit of at least $20 billion and probably 
substantially higher may be anticipated. 
With Government spending and a Gov- 
ernment deficit of this magnitude a state 
of deflation or of a lack of consumer pur- 
chasing power is difficult to conceive. 


Job Opportunities 


Efforts to increase purchasing power 
will not result in a larger number of jobs 
as the advocates of this policy maintain. 
The major factor determining the speed 
with which workers who lose their jobs 
are reemployed will be the speed of re- 
conversion. Time will be the essential 
problem in creating job opportunities. 
Bottlenecks to civilian production will de- 
velop similar to those which took place in 
the early stages of our war production 
program. Speed in clearing Government 
properties from private plants, in termin- 
ating contracts and approving price 
schedules, appropriate policies for the 
handling of surplus properties, coordin- 
ated action of Government agencies— 
such policies hold the key to prompt and 
smooth transfer from war production to 
peacetime production both before and 
after V-J Day. 


Mr. S. M. Livingston, in the Survey of 
Current Business (August 1944) has an- 
alyzed the impact upon incomes of a re- 
duction of one-third in the production of 
combat munitions and examined the ques- 
tion of cumulative deflation. He esti- 
mates that disposal incomes will be re- 
duced about $9 billion. Such a reduction, 
he holds, would not affect significantly 
the deferred demand for consumers dur- 
able goods and producers goods on public 
works program. 


Additional support is found in the rec- 
ord volume of savings which have been 
accumulated by individuals during the 
past three years. These savings, in com- 
bination with the serious deterioration 
in the condition of many durable goods, 
would seem to ensure a replacement de- 
mand large enough to absorb any sup- 
plies of these products which become 
available. The problem here will be in- 
adequate supplies, not inadequate pur- 
chasing power. 


Actions taken by the Government in 
connection with the termination of war 
production and the physical problems of 
production as well as the breaking of 
various bottlenecks will be of major im- 
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portance in determining the number of 
jobs that will be available. Adding bil- 
lions of dollars to consumer purchasing 
power will not significantly affect the 
speed with which reconversion is accom- 
plished. Clearer recognition of the im- 
portance of the time factor and actions 
to keep that time factor at an absolute 
minimum are the heart of the reconver- 
sion—and in turn the job—problem; not 
a new effort to repeat the experiments of 
the thirties to bolster consumer purchas- 
ing power. 


But Can Inflation be Controlled After 
V-E Day? 


In contrast to this fear that deflation 
will be the problem when hostilities end 
in Europe, there is a large body of opin- 
ion which holds that the real danger will 
be an inflationary price rise. Through- 
out the war period, prices have been held 
relatively stable despite the huge infla- 
tion of bank credit which has taken place. 
This price stability has been due to our 
economic stabilization program including 
price control, rationing, wage control, 
heavier taxes, and particularly the self- 
restraint exhibited by the American peo- 
ple which has been reflected in a record 
volume of savings. The magnitude of 
this volume of savings is clearly indicated 
when it is recalled that in no year before 
this war did the savings of individuals 
aggregate as much as $10 billion. The 
crucial factor in the outlook for inflation 
is whether or not people will continue to 
refrain from spending. As was noted 
previously, after V-E Day we will still 
have a budgetary deficit of more than $20 
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billion—and this will certainly add to 
the fuels of inflation. 

Government officials, labor leaders, 
economists and businessmen have been 
among those warning against post-war 
inflation. Price Administrator Bowles 
has, on several occasions, called attention 
to the sharp price rise which took place 
after the last war and has warned that 
price control must be maintained for this 
period. In the various statements on re- 
conversion price policy O.P.A. officials 
have emphasized the need for tight pric- 
ing and Mr. Bowles recently announced 
that wherever possible prices must be 
maintained at the 1942 levels. 

Boris Shishkin, A.F.L. economist, has 
warned that “advocates of an end of 
price controls with the end of the war 
were heading the country toward an aw- 
ful booby-trap of inflation.” He consid- 
ers the first six months after victory in 
Europe as the most critical inflation pe- 
riod. 

Dr. Wesley C. Mitchell, well known 
economist, has pointed out that “perhaps 
the gravest danger is that the first post- 
war year may bring a great inflation of 
prices such as occurred in 1919.” After 
discussing the various factors which con- 
tributed to the post World War I infla- 
tion, Dr. Mitchell warned that “basic con- 
ditions respecting demands for commodi- 
ties, quickly available supplies, and con- 
sumers purchasing power promise to be 
a more extreme form of the conditions 
that prevailed at the end of World War 
_~ 

War Mobilization Director James F. 
Byrnes is also among those who fear in- 
flation after V-E Day. In a speech at the 
end of September he called for a contin- 
uation of war time controls after V-E 
Day, and asserted that “the Government 
must continue to hold the line until the 
dangers of inflation are past.” This 
would certainly appear to be a more sen- 
sible policy than that advocated by those 
who would break the line, particularly 
that for wages. 

Perhaps no group in this country has 
as much at stake in price stability as 
those with fixed incomes; which includes 
the beneficiaries of trust funds and those 
dependent on life insurance policies or 
other savings for their support. 
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IS LAW AN ECONOMIC STRAIT-JACKET? 


The Conflict between Static and Dynamic Forces 


ALFRED DRUCKER 
Dr. jur., Member of the Czechoslovak Legal Council, London, England 


Historians may characterize the first half of the 20th century as the 
age of legal confusion, when men paid more attention to the forms of 
statute than to applying the natural laws. Specialization of interest along 
with specialization of skills has too often limited knowledge and increased 
prejudice, with resultant confusion and stress on the nation. Such a real- 
istic inquiry as this by Dr. Drucker—before the war a leading young 
corporation lawyer of Prague—goes far to provide solid footing for 
lawyer and economist and politician in resolving the social pattern of the 
post-war world, and particularly in understanding the role of education 
if we are to prevent domination by government through legal forms which 
stiflle economic progress and create two new ills for each one they propose 


to cure.—Editor’s Note. 


rMHE relationship between legal 

and economic science is an old 
subject for lawyers and economists 
alike. The purpose of these notes 
is not to add to the theoretical exam- 
ination of this problem which seems 
to be as old as economic science it- 
self but to draw attention to it from 
a different and, I venture to think, 
rather practical angle. 

That it may be opportune to ex- 
amine the relationship between law 
and economic progress now does not 
seem to call for special ‘justification 
at a time of mass-production of blue- 
prints for a better world which 
should be free from fear (legal se- 
curity) and free from want (eco- 
nomic security). 


The Root of Distinction 


HE law attempts to decide what 

ought to be whereas economics prop- 
erly deals with ascertainable facts. This 
seems to me the essential contradistinc- 
tion. 

The distinguished American philoso- 
pher, Morris R. Cohen, remarks in his 
“Law and the Social Order”: “The laws 
that natural sciences seek to discover are 
uniformities which, if valid at all, cannot 
be violated. If anyone could in the least 
depart from such a law, it would then 


be proved false as a scientific or univer- 
sal law. But it is the very essence of 
legal rules that they are violable and 
that penalties or sanctions are provided 
for their various violations. They do not 
state what always is, but attempt to de- 
cide what ought to be.” 


And John Dickinson in his study on 
“The Law behind the Law” (Columbia 
Law Review, XXIX, 1929, p. 288), states 
similarly that “jural laws are not, like 
scientific laws, descriptive statements of 
verifiable relations between persons or 
things. Rather they are prescriptions of 
specific consequences to be attached by 
judicial action to particular relations.” 


Th. E. Holland, in his “Elements of 
Jurisprudence,” tried to clear the term 
law of ambiguity for the purposes of 
jurisprudence by stressing that it should 
not be employed as in the physical 
sciences, that is to express the method or 
order of phenomena, but to be employed 
as the abstract of rules of human action. 


Two Related Entities 


OT only the Anglo-American jurists 

but also the lawyers on the Contin- 
ent of Europe define the essence of law 
in similar terms. The leading Swiss law- 
yer Walter Burckhardt states in his 
“Methods and System of Law”: “Who 
treats the law as fact and examines with 
the method of experimental science, 
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treats and examines the law not as we 
understand it, i.e. as a binding order, but 
as an actual behavior; he does not touch 
the thing which is most important to law- 
yers, the imperative in the law. 


And the economists? How do they 
understand the essence of their science? 
I think that Lionel Robbins of the Lon- 
don School of Economics gives a clear 
answer in his “Essay on the Nature and 
Significance of Economic Science” when 
he states: “Mr. Hawtrey and J. A. Hob- 
son have argued that economics should 
not only take account of valuations and 
ethical standards as given data... but 
also that it should pronounce upon the 
ultimate validity of these valuations and 
standards . .. Unfortunately it does not 
seem logically possible to associate the 
two studies in any form of mere juxta- 
position. Economics deal with ascertain- 
able facts; ethics with valuations and 
obligations. The two fields of inquiry 
are not on the same plane of discourse. 
Between the generalizations of positive 
and normative studies there is a logical 
gulf which no ingenuity can disguise and 
no juxtaposition in space or time bridge 
over. Propositions involving the verb 
‘ought’ are different from propositions 
involving the verb ‘is.’ ” 


We have, ‘therefore, solid reasons to 
define the relationship on the basis that 
law is a summary of what ought to be, 
an instrument of social control, whereas 
economics is a summary of what is, an 
instrument of social fact-finding, of so- 
cial detection. 


Confusion of Form for Essence 


HE basic difference between legal 

and economic approach was for 4 
long time not properly recognized and is 
even now not always rightly appreciated. 
Economics have been—even after they 
firmly established their claim to be a 
separate science—regarded as an annex 
(often an unimportant one) of the legal 
sciences. In most countries of Europe, 
for instance, the teaching of economics 
formed but a part of the teaching of law.* 


*e.f. ‘“‘Staatsreferendar und Staatsassessor. lte- 
formvorschlige fur das Ausbildungs und Berech- 
tigungswesen der Juristen und Volkswirte.” Jena 
1927, Gustav Fischer. 
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Josef A. Schumpeter, professor of eco- 
nomics in Harvard University who was 
then professor of economics in Bonn, 
strongly objected to the plan which, he 
wrote, would be the best means to educate 
bad lawyers and bad economists at the 
same time. He regarded the principle 
of separation of legal and economic edu- 
cation as practiced in England and the 
U. S. A. as the best solution and he was 
certainly right. 

It may seem surprising that my first 
note concerning the problem of law and 
economic progress refers to matters of 
education. But the lawyer, occupying 
especially in Europe to a large extent the 
influential posts of the administration of 
government, having been trained to look 
on affairs as they ought to be (according 
to the rules he was taught) often did not 
see what is, and his legalistic mind failed 
to appreciate the real currents of his 
time. It was a lawyer himself, Prof. 
Stammler, who as long ago as the end of 
the last century remarked that law is 
only the form, while economics are the 
contents of social life. 


Rules vs. Dynamics 


AW and economics, being always in- 
terdependent and both being attempts 
of the human spirit driving at the same 
ultimate objectives, have to be coordin- 
ated in such a way as to exclude as much 
as possible the friction which is bound 
to arise between the inherent rigidity 
of legal rules and the dynamics of eco- 
nomic development. 

It is very interesting to observe how 
the Russians quickly grasped the para- 
mount importance of a new economic 
education when they started to build the 
Soviet economy. They were not content 
with a change of the laws only. Prior to 
the revolution, economics were taught at 
few colleges and mostly as an appendix 
to other subjects. After 1917 special 
economic faculties were established at 
Moscow, Leningrad and many other 
towns. Special planning colleges were 
opened as part of a system of higher 
education as. establishments of Gosplan 
(State Planning Commission) and special 
financial colleges were created as a part 
of the educational system of the Soviet 
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Commissariat of Finance. The new rul- 
ers of Russia created for their economic 
system and its administration devoted 
disciples schooled in the ideology and 
practice of communist economy. 


In England “The Economist” persis- 
tently urges the establishment of a new 
branch of the civil service, arguing right- 
ly that the old, mostly legalistic methods 
of administration are insufficient to meet 
the contingencies which are bound to 
arise after this war. In its issue of Feb- 
ruary 12th, 1944, “The Economist” 
writes: 


“If an Economic Civil Service is not 
promptly set up, properly staffed and 
paid, with proper status in the perman- 
ent hierarchy of administration—that is, 
if the machinery of government, which, 
directly or indirectly, will extend after 
the war farther into the economic field 
than ever before, is entrusted to unskilled 
hands, inadequately supervised,—not even 
the best projects to make the most of the 
nation’s resources by a suitable marriage 
of public and private enterprise are like- 
ly to succeed.” 


It seems clear that—at least in Europe 
—a new co-ordination of law and eco- 
nomics is of paramount importance. This 
co-ordination should be prepared already 
in the educational systems of the various 
countries. 


A Difference in Dollars—or Pounds 


HERE is bound to be this constant 

disharmony between legal rules and 
economic life because the former are es- 
sentially static whereas the latter is es- 
sentially dynamic. This discrepancy may 
at some juncture become so grave that 
changes in the law become necessary if 
economic development is not to suffer. 
ne of the best examples for the difficul- 
ties arising from the different conception 
of the same problem by law on one side 
and economics on the other is the prob- 
lem of the nature of money. 


The established principle of English 
law is that, as Scrutton L. J. said in the 
Baarn (No. 1. 1933) “A Pound in Eng- 
land is a Pound whatever its interna- 
tional value.” And with regard to the 
Dollar, Holmes J. said (Deutsche Bank v. 
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Humphrey, 1926, 272 U.S. 517) “ob- 
viously a Dollar or a Mark may have dif- 
ferent values at different times, but to 
the law that establishes it, it is always 
the same.” In France the post-war de- 
preciation, which Czechoslovakia was able 
to avoid altogether, was never severe 
enough to force the courts to question the 
old established principle that a Franc is 
a Franc, but in Germany the fall in the 
Mark was so catastrophic that at the end 
of 1923, the German Supreme Court had 
to repudiate the maxim ‘Mark is Mark.’ 


The courts, by banishing the concept 
of value from their treatment of money, 
seem to ignore reality. J. W. Jones in his 
“Historical Introduction to the Theory 
of Law” (Oxford Clarendon Press, 1940) 
remarks, in this connection, that: “the 
legal doctrine may seem naive to the 
economist” and Mises in his “Theory of 
Money and Credit” (trans. Batson, 1934) 
says “In its naive belief in the stability 
of the value of money, the law is in com- 
plete harmony with public opinion . . 
For the Law, the invariability of the 
value of money is not a fiction but a 
fact.” 


Coordinate to Avoid Friction 


E see therefore a gulf between the 
legal and economic conception of 
money. 

Another good example of similar dif- 
ficulties which are well known in the 
U. S. A. is the unfavorable legal attitude 
towards cartels, and in spite of it their 
undiminished growth and their rising 
economic importance. Even in countries 
which tried with energetic legal measures 
to suppress industrial combinations the 
economic reality proved stronger than 
the legislative intentions. 


A certain discrepancy is, as we said 
above, unavoidable between legal rules 
and economic development. The new co- 
ordination of legal and economic methods 
of approach should aim at the elimination 
of this discrepancy in order that no ser- 
ious friction arises that could hinder the 
attainment of the noble aims of the At- 
lantic Charter, freedom from fear or 
‘legal security,’ and freedom from want 
or ‘economic security.’ 
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Condensed Statement of Condition, September 30, 1944 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, and 

Due from Banks and Bankers $ 497,108,535.30 
U. S. Government Obligations 2,074,783,452.70 
Loans and Bills Purchased 604,330,533.99 
Public Securities 64.,470,447.71 
Stock of the Federal Reserve Bank 7,800,000.00 
Other Securities and Obligations 26,497,488.48 
Credits Granted on Acceptances 1,946,159.06 
Accrued Interest and Accounts Receivable -_.. 10,075,689.52 
Real Estate Bonds and Mortgages 1,637,913.40 


112,427,698.17 
Bank Buildings 9,805,976.19 
Other Real Estate 876,445.36 


EE I Scie te $3,299,332,641.71 


LIABILITIES 


$ 90,000,009.09 
Surplus Fund 170,000,000.00 
Undivided Profits 38,432,083.36 
Total Capital Funds $ 298,432,083.36 
General Contimmoney TRGGGPVe q...<.0- 5.6.0 -coccct cise ee on 34,986,158.84 
Deposits $2,936,621,711.68 
Treasurer’s Checks Outstanding 6,436,435.35 


Total Deposits 2,943,058,147.03 
Acceptances 3,389,919.19 
Less: Own Acceptances Held for Investment... 1,443,760.13 

1,946,159.06 

Liability as Endorser on Acceptances 

and Foreign Bills 85,554.00 
Foreign Funds Borrowed 152,550.00 
Dividend Payable October 2, 1944 2,700,000.00 
Items in Transit with Foreign Branches and 

Net Difference in Balances between Offices 

Due to Different Statement Dates of For- 

eign Branches 1,432,732.84 
Accounts Payable, Reserve for Expenses, f 


Ns IG ani cictncinttiichonsncntcteattubicchatiehbantihie 16,539,256.58 


22,856,252.48 
Total Liabilities $3,299,332,641.71 


Securities carried at $721,056,117.22 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public moneys as required by law, and for other purposes. 


This Statement includes the resources and liabilities of the English Branches as of 
ye eg 26, _— French Branches as of October 31, 1942, and Belgian Branch as of 
October 31, 1941. 


Member Federal Deposit Insurance Corporation 
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THREE WILLS... 


WHAT WAS WRONG WITH THEM? 


Attorneys and trust officers will be inter- 
ested in a free booklet published by this 
company entitled “Three Wills—-What Was 
Wreng With Them?” 


The book discusses the cases of three men 
whose wills created continual headaches for 
their trustees. And it answers the very ques- 
tion that may have been puzzling you: What 
to do with the small trust which leaves an 
insignificant life income to an elderly man 
or woman. 


It will be a pleasure to present you with 
a complimentary copy of “Three Wills.” Just 
drop us a note on your own letterhead and 
mention “Trusts and Estates” magazine. 
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BAR PROCEEDINGS 


Proceedings of 


PROBATE AND TRUST LAW DIVISIONS 


American Bar Association 


PROGRAM acclaimed as outstand- 
A ing in its history, marked the an- 
nual meeting of the Section of Real 
Property, Probate and Trust Law of the 
American Bar Association, held in Chi- 
cago on'’September 11 and 12. Among 
the highlights of the probate and trust 
portion of the program were a paper on 
nominee registration of securities, mas- 
terfully delivered by C. Alexander 
Capron; a panel session on pension 
plans, participated in by representatives 
of the legal, actuarial and trust profes- 
sions; a scholarly treatise by Ralph H. 
Spotts on the timely question of voting 
trusteed stocks; and a round table dis- 
cussion on suggested pro- 
visions for a model pro- 
bate code. 


With this meeting, Rob- 
ert F. Bingham of Cleve- 
land concluded a notable 
two-year term as Chair- 
man of the Section. The 
newly elected officers of 
the Section and its com- 
ponent Divisions are: 


Chairman: Walter W. 
Land, New York 


Vice Chairman: Ralph 
H. Spotts, Los Angeles 


P. PHILIP LACOVARA 


WALTER W. LAND 


RALPH H. SPOTTS 


Vice Chairmen and Divisional Direc- 
tors— 


Real Property: William H. Dillon, 
Chicago 


Probate: Russell D. Niles, New York 
Trust: P. Philip Lacovara, New York 


The new Council members, for terms 
ending in the year indicated, are: Emer- 
son R. Lewis (1947), Harold L. Reeve 
(1948) and Nathan W. MacChesney 
all of Chicago. 


The addresses and reports on fidu- 
ciary subjects, somewhat condensed, fol- 
lcw (through page 367). 


ROBERT F. BINGHAM 


RUSSELL D. NILES 
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SAXTY 
Years of 
Ex perience 
In Chicago 








Sometimes the facilities 
of an out-of-town trust 
company are required for 
the proper management 
of your clients’ business. 


Monroe Street, east of LaSalle 


PANT eA WE CE a! sie 


Your inquiries are always 
cordially welcomed. 


TRUST DEPARTMENT 
Harris Trust and Savings Bank 


Organized as N. W. Harris & Co. 1882. Incorporated 1907 


HARRIS TRUST BUILDING, CHICAGO 


Member Federal Deposit Insurance Corporation 
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BAR PROCEEDINGS 


DUTY OF FIDUCIARY TO VOTE STOCK 


Affirmative Policy Urged—Consequences of Electing Self 


HE report of the Comptroller of the 

Currency for 1943 shows that on 
December 31 stocks, aggregating $2,615,- 
239,657, represented 26.93 per cent of 
all investments in living and court trust 
accounts under administration by active 
national bank trust departments. If there 
be added the stocks held in living and 
court trusts being administered by state 
banks and trust companies as well as by 
individual trustees, the amount of trust 
funds invested in this type of security 
may well invite a discussion of the duty 
of a fiduciary* to vote stock. 

Some courts say the shareholder in a 
corporation assumes a double duty: to the 
public, in seeing that the corporate acts 
shall conform to law, and to other invest- 
ors, in seeing that corporate acts shall 
work them no injustice. Then there is 
the statutory duty to hold annual corpo- 
rate meetings and to elect directors. So 
important is this duty that courts have 
cast aside all strictness and technicality 
in order to secure, as they say, a statu- 
torily commanded election. 

Certainly, then, there must be a right 
—and a duty—to vote stock held in trust. 
Such stock is an asset of the trust just as 
are bonds, mortgages, real estate and oth- 
er holdings. There can be no question as 
to the power and the duty of a trustee to 
collect the trust estate, to protect and 
manage it, to invest, and, in case of build- 
ings, to insure them. The trustee never 
questions these duties. Why, then, is 
there such a tendency—on the part, I 
hope, of a slowly decreasing minority— 
to consider the principal duty of the trus- 
tee as to stock, aside from its periodic 


*I shall limit the term “fiduciary” to a sole 
trustee, whether individual or corporate, of living 
and court or testamentary trusts, although much 
that I say is applicable to executors, administrators 
and guardians. In co-trusteeships and trustor-con- 
trolled trusts, frequently special provisions of the 
trust may circumscribe or control the powers and 
duties of the trustees. 


to Board or Office 


RALPH H. SPOTTS 
Vice President & Associate Counsel, Title Insurance and Trust Co., Los Angeles 





analysis, is to receive and cash dividend 
checks? 


Current Practice 


It is impossible to obtain satisfactory 
information as to the practices of indivi- 
dual trustees, but it may be safe to as- 
sume that their practices are generally 
comparable to those of corporate trustees. 
Among corporate trustees, there is great 
variance in the practices as to voting . 
stock; divergent views are held by trus- 
tees in the same state, and even in the 
same city. 


There are trust institutions who say 
that voting stock is an inescapable re- 
sponsibility naturally attaching to stock 
ownership. These trustees seek to en- 
courage and cooperate with good manage- 
ment to the extent of their legal ability. 
They hold that the real duty of a fidu- 
ciary is to examine each situation, weigh 
the facts and use its best judgment. Of 
these trustees, the corporations whose 
stock is held in trust have this to say: 
corporate trustees are fully aware of our 
quorum problems and are thoroughly 
willing to cooperate; we regard most 
corporate trustees as friendly, believing 
them more than ordinarily familiar with 
management’s problems, and hence sym- 
pathetic to our requests for proxies. 


But some trustees ignore annual meet- 
ings at which directors are to be elected 
and routine business transacted, if the 
stockholding is relatively small; some ar- 
bitrarily fix the minimum at one per cent 
of the issue; others may take no action if 
the holding is less than one or two hun- 
dred shares; still others adopt the gen- 
eral policy of not voting, in person or by 
proxy, regardless of the size of the hold- 
ing or the matter to be voted on. These 
practices are sought to be justified on one 
or more of these grounds: the amount of 
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trusteed stock is negligible; no specific 
authority to vote stock is conferred by 
the trust; lack of legal power to delegate 
by any kind of proxy the discretionary 
power and authority of the trustee; fear 
of “whitewashing” resolutions; lack of 
adequate familiarity with the company’s 
management; and a desire to remain neu- 
tral in proxy fights. 

On these non-voting trustees, there is 
this frank statement by one corporation: 
Because the number of shares held by 
corporate trustees is now substantial, and 
is growing yearly, these tendencies make 
it increasingly difficult to secure the 
votes necessary to transact business at 
stockholders’ meetings, a condition which, 
if not improved, can be alleviated only by 
reducing the quorum needed to conduct 
normal business at stockholders’ meet- 
ings. 


Appraising Negligibility Theory 


How sound are these reasons for not 
voting stock? If the stock was received 
as one of the original assets of the trust, 
the trustee has determined that it can 
and should retain the stock, and, if sub- 
sequently purchased, that it should make 
such an investment after careful analysis 
of the business and management of the 
corporation. These stock investments are 
analyzed and reviewed at least once a 
year. To say, then, that stock will not be 
voted because of lack of familiarity with 
the affairs of the issuing company is the 
lamest sort of excuse. If the stocks are 
registered on national securities ex- 
changes, proxy statements, when used, 
and complying with the revised proxy 
rules of the Securities and Exchange 


Attorney—Trust Officer 


Member of New York Bar with twenty 
years experience in the field of Wills, 
Trusts and Estates, broad general expe- 
rience and excellent reputation, desires 
association with trust company or its 
counsel. Address Box S 6, TRUSTS AND 
ESTATES, 50 E. 42nd St., New York 17, 
N. Y. 
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Commission, give to a trustee additional 
information on matters to be considered 
at stockholders’ meetings. Perhaps proxy 
time would be for that trustee an oppor- 
tune time to examine the stocks in which 
the funds of his beneficiaries are invest- 
ed. 


The practice of not voting trust stock 
if the holding does not exceed one per 
cent of the total issue, or if the holding 
does not exceed one or two hundred 
shares is equally unsound. Suppose the 
great majority of a company’s stock were 
in small holdings and all stockholders as- 
sumed that attitude, what would become 
of stockholders representation and man- 
agement? In 1937, American Telephone 
and Telegraph Company reported the 
average holding of each of its 642,000 
stockholders to be 29 shares, and no 
stockholder held as much as one per cent 
of its stock. The fiduciary holdings in a 
number of well known corporations range 
from 8.7 to 39 per cent, and show a rather 
steady increase in the last five years. One 
corporation whose stock is considered a 
high grade trust investment surveyed its 
stock list early last year; there were 5674 
trusteeships, with an average holding of 
123.6 shares, and totalling 13.3 per cent 
of its outstanding stock. 


Shares of stock now constitute nearly 
one-third of the trust assets of trust in- 
stitutions. Through. the adoption by 
statute of the prudent-man rule or its in- 
clusion in the trust agreement, an appre- 
ciable increase may be expected. Should 
not this negligibility theory of voting 
stock be re-examined from the broad 
viewpoint of sound trusteeship? Those 
trustees who adopt this theory would be 
shocked if, applying the same theory, 
they were advised by counsel not to in- 
sure any building unless it had a value 
of $5,000 or more, or not to make any in- 
vestment of trust funds until the amount 
to be invested constituted at least one per 
cent of the trust estate. 

I am not yet willing to counsel any 
trustee to assist, by inaction, the substi- 
tution of a minority control for the usual 
majority control of these corporations in 
which are invested the funds of his bene- 
ficiaries. If there is a duty to vote three 
hundred shares of trusteed stock, that 
duty just cannot become nonexistent if 
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the stockholding be only one or two hun- 
dred shares, or less than an arbitrarily 
fixed percentage of the total issue. 


Not Unlawful Delegation 


I cannot agree with the trustee who 
declines to execute a proxy on the sole 
ground that it is an unlawful delegation 
of the trustee’s powers. As a general 
rule, trustees must execute the trust 
themselves. But there are well recog- 
nized exceptions arising from necessity 
or common custom, justified by the com- 
mon usages of business, in which the 
trustees are entitled to employ an agent, 
and such agents are constantly being em- 
ployed in countless situations. Pomeroy 
(Equity Jurisprudence, 4th Ed. Sec. 
1068) says a trustee may act through 
agents in his administrative operations 
whenever such a mode of dealing is in ac- 
cordance with the ordinary course of bus- 
iness. 


The Restatement of the Law of Trusts 
says that a fiduciary is normally under a 
duty not to delegate to a third person the 
performance of his duty as fiduciary 
(See. 2), and that he cannot properly 
commit the entire administration of the 
trust to an agent, co-trustee, or other per- 
son, unless permitted to do so by the 
terms of the trust. (Sec. 171c). But the 
Restatement further says that, unless it 
is otherwise provided by the terms of the 
trust, the trustee of shares of stock or 
other securities can properly vote and 
exercise the other powers of holders of 
such shares or securities, and that it is 
the duty of the trustee, in voting shares 
of stock, to use proper care to promote 
the interest of the beneficiary (Sec. 
193) ; and that the trustee is under a duty 
to use reasonable care to keep himself in- 
formed in regard to the property which 
he holds in trust, although he is not under 
a duty to watch the stock ticker or to 
keep himself informed as to the daily 
fluctuations in the market place, as a 
mere speculator would do. (Sec. 231). 


More specifically, the Restatement 
Says: 


“In a situation where it is necessary 
for the proper administration of the trust 
that the trustee should exercise personal 
judgment at the shareholders’ meetings, 
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it may be a breach of trust for him not to 
vote in person (see Sec. 171). Similarly, 
it may be a breach of trust for the trus- 
tee to confer upon a person to whom he 
gives a proxy a general authority to vote, 
where the circumstances are such that 
the trustee himself ought to determine 
how on a particular question of impor- 
tance to the corporation the shares should 
be voted for the best interest of the trust; 
in which case if the trustee does not vote 
the shares personally, he should give a 
special proxy authorizing the person to 
whom the proxy is given to vote the 
shares in the manner determined by the 
trustee. Thus, if the shares held by the 
trustee constitute a large interest in the 
corporation, and especially if they con- 
stitute a controlling interest, the trustee 
should ordinarily vote in person or at 
least he should not give to another gen- 
eral authority to vote the shares in any 
matter of importance.” (Sec. 193). [See 
also Scott on Trusts, Sec. 193, 193.2 and . 
193.3, wherein he states that ordinarily 
the trustee can properly vote by proxy at 
shareholders’ meetings, that ordinarily 
even a general proxy is not an improper 
delegation, and that in some cases special 
proxies can and should be given; and 
Bogert, Trusts and Trustees (Sec. 556) 
applying the “normal owner” rule.] 


Does not the trustee who declines to 
vote on this ground, in effect delegate, 
perhaps unlawfully, to others the control 
and management of the corporation in 
which the funds of his beneficiaries are 
invested? Cf. In re Ebbets’ Will, 248 N. 
Y. Supp. 179. Recalling other phases of 
trust administration where courts have 
sanctioned the delegation of power and 
authority, and keeping in mind the cus- 
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toms of stockholders generally, I cannot 
escape the conclusion that any objection 
to voting trust stock by proxy, based on 
inability to delegate authority, can be met 
fully and safely by the use of a limited 
or special proxy. Its use should also meet 
completely any objection based on the so- 
called “whitewashing” resolutions. 

When a proxy fight develops, a trustee 
cannot be neutral. One of two things 
must be true: either the trustee is satis- 
fied with the current management, or he 
is not. In the one case, the trustee should 
give that management a vote of confi- 
dence; in the other, he should vote for a 
new management. 


Toward Uniformity 


This matter of voting trusteed stock 
has been engaging the active attention of 
corporate fiduciaries since 1938.* Later, 


*See “Voting Trusteed Stocks by Proxy,” W. J. 
Kieferdorf—Feb. 1938 Trusts and Estates 146; 
“Voting Trusteed Stock,” Ralph H. Spotts—Feb. 
1939 Trusts and Estates 209, both being addresses 
before the Trust Division of the American Bankers 
Association. 


KENDE GALLERIES 
at GIMBEL BROTHERS 


33rd Street & Broadway 
New York, 1, N. Y. 


SALES at PUBLIC AUCTION 
for ESTATES 


+ 
APPRAISAL FOR TAX 
AND OTHER PURPOSES 


The Kende Galleries offer unparalled 
facilities for selling estates. Cash ad- 
vances on properties for estates in 
need of administration expenses or 
taxes will be made. All sales are 
given unusually large coverage in 
newspapers and magazines. Write or 
phone for information about the addi- 
tional advantages offered by the 
Kende Galleries, PEnnsylvania 6-5185. 
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Gilbert T. Stephenson, Director of the 
Trust Research Department of the Grad- 
uate School of Banking, published a 
monograph (Studies in Trust Business, 
Second Series, No. 11, June 1943) in 
which these are some of his conclusions: 


A trust institution has the power to 
vote shares of stock held in trust ac- 
counts, for the power to vote is one of 
the incidents of legal ownership of stock. 

The test of the duty of a trust institu- 
tion to the beneficiaries as to voting 
shares of stock seems to be what a per- 
son of ordinary prudence would do under 
similar circumstances. 

As to voting shares of stock by general 
proxy, the law seems to have advanced 
from the point where it generally was re- 
garded as a delegation of duty—and, 
therefore, a breach of trust—for a trus- 
tee to give a general proxy and to be 
approaching the point at which a trust 
institution has the duty as well as the 
power, to vote by general proxy if an in- 
dividual stockholder who as a man of or- 
dinary prudence, having decided in the 
light of all the circumstances to vote the 
shares, would vote them by general proxy 
rather than in person or by special proxy. 


As a direct result of Stephenson’s 
Study, noteworthy progress was made 
this past year when a statement of poli- 
cies for voting shares of stock hold in 
trust accounts was formulated by the 
Committee on Trust Policies of the Trust 
Division of the American Bankers Asso- 
ciation (see July 1944 Trusts and Estates 
77). This statement should go far in 
producing a more uniform procedure in 
voting stock. By indirection it condemns 
the practices of trustees who ignore the 
fundamental characteristics of stock held 
in their trusts and who disregard the ob- 
ligations and_ responsibilities arising 
from its ownership. I endorse that state- 
ment because it points a course wholly 
consistent with the fundamental princi- 
ples of good trusteeship. 


Where Controlling Interest Is Held 


Some trustees will continue to ignore 
this duty to vote stock. But some day 
they will have as a trust asset the entire 
or controlling interest in a corporation. 
In these cases the trustee is going to vote 


whether he likes it or not. His will be 
the responsibility for sound management, 
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recognized by the Courts. For example, 
where a decedent by his will cast upon 
individual trustees the management of a 
mercantile concern, the stock of which 
was owned largely by the estate, the court 
pointed out that the company was but a 
branch of the trusteeship and that the 
trustees were charged with the responsi- 
bility of operating a business and as such 
must take charge of the corporation. (In 
re Peabody’s Estate, (Wis.) 260 N. W. 
444, 99 A.L.R. 956). 


And again, where executor-trustees, 
holding 50% of the stock of two corpora- 
tions, petitioned for directions as to vot- 
ing such stock in favor of a substantial 
mortgage issue, the court (Jn re Ebbets’ 
Will, supra) held the question to be one, 
not of law, but of business judgment in 
the conduct of the corporations involved, 
to be solved by them by reason of their 
assumption of office. 

Where an executor or trustee is a di- 
rector of a corporation, and his responsi- 
bility to the estate is questioned, some 
courts find no difficulty whatsoever in ex- 
amining internal corporate management, 
not for the purpose of dealing with the 
corporation as such but rather to ascer- 
tain if the acts of the fiduciaries have re- 
sulted in a depreciation of the stocks of 
the estate. (Doelger’s Estate, 4 N.Y.S. 
(2d) 334; In Re Auditore’s Will, 240 
N.Y. 365, 164 N.E. 242; Farmers Loan 
and Trust Co. v. Pearson, 222 N.Y.S. 532; 
In re Gerbereux’ Will, 266 N.Y.S. 134; In 
re Pulitzer’s Estate, 249 N.Y.S. 87; In re 
Kinreich’s Estate, 244 N.Y.S. 357; In re 
Boyle’s Estate, 251 N.Y.S. 197). 


First of all these responsibilities is the 
directorate. The responsibility to act can- 
not be shifted to other stockholders; the 
trustee is the stockholder with the con- 
trolling power. Should the individual 
trustee (or, in the case of the corporate 
trustee, one of its officers or employees) 
by the exercise of such power, be placed 
on the board of directors? Most corpo- 
rate trustees do have their officers or ex- 
perienced employees serving as directors 
of corporations. Some of them often pre- 
fer for such office the attorney represent- 
ing the bank in the particular trust ac- 
count, or a capable co-trustee, usually by 
reason of their intimate knowledge of the 
affairs of the trustor. The fiduciary, in 
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each case, must be guided by his answers 
to these questions: What will be for the 
best interests of the trust and its bene- 
ficiariés? How can this branch of the 
trusteeship be best managed? 


Director’s Fees 


If the individual trustee, or officer or 
employee of a corporate trustee, is elected 
to the directorate through the vote of the 
trusteed stock, do director’s fees belong 
to the trust? It does seem that the di- 
rector’s fee should belong to the trust; 
such trustee or employee is a director for 
the benefit of the trust and for the pur- 
pqse of keeping the trustee fully in- 
formed as to the condition and affairs of 
the corporation. It can be argued that 
the trustee’s fee is full compensation for 
all services rendered in the administra- 
tion of the trust. 


In England testamentary trustees, re- * 
ceiving £200 a year as directors’ fees in 
a corporation, stock of which in a sub- 
stantial amount was held by them, were 
directed to turn over such fees, as prin- 
cipal, to the trust. The trustees were 
held accountable because the will did not 
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enable them to make a profit for them- 
selves and because the court had not been 
asked to accede to the trustees being di- 
rectors. (In re Francis, 76 L.T. 77, Ch. 
Div. 1905). 

In Kubin v. Chicago Title and Trust 
Co., (Ill.) 29 N.E. (2nd) 859, it was 
shown that the secretary of the corporate 
trustee was one of five directors of a 
corporation, 415 of its 1500 shares being 
in the trust. The secretary had devoted 
much time to his duties as director. The 
beneficiaries sought recovery from the 
trustee of the moneys received by its sec- 
retary and turned over to it. No charge 
was made that the amount was excessive. 
Without citing authorities or referring 
to any trust principles involved, the court 
denied the claim of the beneficiaries. 














Officer’s Compensation 


If the trustee, having become a direc- 
tor, is elected to some executive office in 
the corporation, may he retain the salary 
paid to him? The Restatement of the 
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Law of Trusts, after stating the general 
rule that the trustee violates his duty to 
the beneficiary if he accepts for himself 
from a third person any bonus or com- 
mission for any act done by him in con- 
nection with the administration of the 
trust, says: 


. . . if he procures his election as an 
officer of the corporation at a salary 
greater than that which is warranted by 
the services he performs as such officer, 
he commits a breach of trust and is ac- 
countable for the whole or at least a part 
of the salary which he receives as such 
officer... It is not necessarily improp- 
er, however, for a trustee to receive com- 
pensation as an officer of a corporation, 
shares of which he holds in trust, even 
though the shares represent a controll- 
ing interest in the corporation, if he per- 
forms necessary services as such officer, 
and receives no more than proper com- 
pensation for such services.” (Section 
170, Comment n). [See Scott on Trusts 
(Section 170.22) for discussion and ci- 
tation of cases. ] 


Frequently courts will give much 
weight to the will provisions in determin- 
ing this question. Thus in Suweske v. 
Schofield, 34 N.E. (2nd) 399, (Ill. 1941) 
a testamentary trustee, holding 1480 of 
the 1500 shares of a corporation formed 
by the testator, became its president and 
general manager at a yearly salary of 
$10,000. By reason of the broad powers 
vested in him by the will, including the 
continuance of the business of the corpo- 
ration, and of the profit accruing to the 
estate from his capable handling of the 
affairs of the corporation, the trustee was 
not required to account for the salary re- 
ceived by him. 

The court in Latorraca v. Latorraca, 26 
Atl. (2nd) 522 (N. J. 1942), at the re- 
quest of the executor went so far as to 
state that he should elect himself a direc- 
tor, president and general manager of a 
corporation formed by the testator, all of 
the stock of the corporation being in the 
estate. The general rule that an executor 
is not entitled to compensation above the 
statutory rate, did not govern this case 
by reason of the plain authorization in 
the will for additional pay. 


Other cases approving official compen- 
sation for fiduciaries include Jn re Pea- 
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body’s Estate, supra; In re Berri, 224 
N. Y. Supp. 466; In re Gerbereux’s Will, 
supra. 

The will in Smythe’s Estate, 36 N. Y. 
Supp. (2nd) 605 (1942) directed the con- 
tinuance of the testator’s business enter- 
prises, operated by a corporation, separ- 
ately from the administration of the es- 
tate. The executrix was appointed presi- 
dent and treasurer of the corporation at 
a salary of $750 per month for 23 months 
and, at the end of that period, she re- 
ceived a monthly salary of $600 for 6 
months. Because of her intimate knowl- 
edge of the business gained by active in- 
terest in it during her husband’s lifetime, 
the court approved the salary of $750. 
But another marriage resulted in a sur- 
charge; the second husband of the execu- 
trix, shortly before his marriage to her, 
was made a vice-president of the corpo- 
ration at a salary of $6000 per year; his 
services supplemented and to some extent 
duplicated those performed by the execu- 
trix; when the husband became vice 
president, the enterprises were being con- 
tinued at a substantial loss. There then 
being no justification for a substantial 
increase in operating expenses, the court 
held that so long as the husband was re- 
ceiving his salary, the salary paid to the 
executrix should have been reduced by 
that amount, and ordered a surcharge. 


In other cases, accountability has been 
enforced, or the removal of the trustee 
directed, because of conflicting interests. 
Thus, two testamentary trustees, holding 
a majority stock interest in a corporation, 
promptly elected themselves president 
and secretary, at salaries of $6000 and 
$2100, respectively. The beneficiaries, 
charging mismanagement, sought to re- 
move the trustees, to charge them with 
the loss resulting from the depreciation 
of the stock, and to recover the commis- 
sions. Because the trustees had placed 
themselves in a position where personal 
interests conflicted with their duties as 
trustees, their removal was ordered; fur- 
thermore, the trustees were directed to 
restore to the trust the illegal commis- 
sions charged by them, although it is not 
clear whether the term “commissions” in- 
cluded only the trustees’ fees, or their 
salaries as company officers, or both. 
Clark v. Clark, (Ga.) 144 S.E. 787. 
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In Mangels v. Safe Deposit and Trust 
Co., 173 Atl. 191 (Md. 1934), the trust 
company and an individual held as testa- 
mentary trustees half the stock of a cor- 


poration. Through this holding the in- 
dividual trustee was elected a director 
and secretary. He received no director’s 
fee but as secretary received a weekly 
salary of $50. Then came an action for 
the removal of the individual trustee and 
for an accounting. While his removal 
was denied, he was directed to restore 
one-half of his salary as secretary, with 
interest, inasmuch as the net return to 
the trust estate apparently had been les- 
sened by that sum. It was of no concern 
to the court whether or not the service 
rendered by the trustee was fully worth 
the salary received, or whether there was 
any evil intent or design. 

Other cases enforcing accountability 
for salary received include In re Gross- 
man’s Estate, 283 N. Y. Supp. 323; Over- 
ell v. Overell, 78 Cal. App. 251 (in which 
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control resulted from totalling individual- 
ly held shares with trusteed shares). 


Guiding Factor 


It is extremely difficult, if not impos- 
sible, to formulate any rule by which the 
trustee may chart a safe course. This 
much is true: almost without exception, 
the courts in these cases have considered 
rules of conduct as old as the trust rela- 
tionship itself—(1) the fiduciary must 
not place himself in any position where 
his personal interests may conflict with 
the best interests of the trust and of the 
beneficiaries, and (2) he cannot profit 
from the trust estate. 

In denying accountability by individual 
fiduciaries for salaries received by them, 
much weight has been given by the courts 
to these factors: Employment by the de- 
cedent in his corporate enterprises of one 
named as executor or trustee; broad and 
carefully drawn provisions of the will as 
to the continuance of the testator’s busi- 
ness; the performance by the fiduciary, 
as an officer or director of the corpora- 
tion, of services beyond his duties in the 
administration of the trust in which the 
corporate stock is held. 


I find no cases involving accountability 
by a corporate trustee for salaries paid 
to its officer or employee. (The Kubin 
case, supra, involved director’s fees 
only.) It would seem that if an officer or 
employee of a corporate trustee were 
elected to such salaried position, in order 
that the trustee might more effectively 
administer the trust, the salary received 
from the corporation should be paid over 
to the trustee. If, however, such officer 
or employee performed for the corpora- 
tion services not required of the corpo- 
rate trustee in its orderly administration 
of the trust, the court, following the Ger- 
bereux case, supra, might rule that the 
salary could be kept by him and relieve 
the trustee of any accountability there- 
for. 

The individual fiduciary, or the em- 
ployee of a corporate trustee, before ac- 
cepting a directorship or salaried office, 
may wish to consider the possible respon- 
sibilities which he may be assuming. I 
mention only one situation which might 
give the employee of the corporate trus- 
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tee some concern, if it were to be held in 
a given case that his salary as an officer 
of the corporation should be turned over 
to the trust. From that salary, the corpo- 
ration must deduct the required percen- 
tage for the federal income tax as well as 
the necessary amounts for unemployment 
insurance and old age benefits. If there 
is accountability, the trustee could not re- 
ceive the full salary paid by the corpora- 
tion; and what about the liability of the 
officer or employee of the corporate fidu- 
ciary for reporting, as his income, the 
salary paid by the corporation to him? 


This general question was decided in 
Comer v. Davis, 107 Fed. (2) 355. A 
family trust, owning more than 98 per 
cent of the stock of a corporation, pro- 
vided that all salary received by any trus- 
tee for services as an officer of the corpo- 
ration should be paid to the trustees and 
held as a part of the trust income. Comer 
was elected president on the vote of the 
trust shares. In 1930, he received a sal- 
ary of $5000, which was paid to the trust 
and then distributed as income, Comer 
receiving $555.55 as his share. Comer’s 
federal income tax return for 1930 did 
not report his $5000 salary; the commis- 
sioner levied a deficiency assessment 
against him. The deficiency assessment 
having been paid, a claim for a refund 
was filed by Comer, who contended that 
the salary was not income to him, and 
also that the trust agreement was an ex- 
tension of the principle of the law of 
trusts that a trustee may make no profit 
out of the estate. Nevertheless, the court 
held that earned income is taxable to 
those who earn it, notwithstanding a con- 
tractual disposition after it is received, 
and that Comer’s salary was not income 
to the trust. 


Bernard Baruch on Stock Investing 


“If you are ready to give up everything 
else—to study the whole history and back- 
ground of the market and all the principal 
companies whose stocks are on the board 
as carefully as a medical student studies 
anatomy—if you can do all that, and, in 
addition, you have the cool nerves of a 
great gambler, the sixth sense of a kind 
of clairvoyant, and the courage of a lion, 
you have a Chinaman’s chance.” 
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3 ; 
EWARK, great industrial center, 
is a bulwark of national strength. 
Pre-eminent in its railway, highway, 
marine and air facilities, it naturally be- 


comes an important factor in winning 


the war and the peace to follow. 
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The Fidelity Union Trust Company 
is New Jersey’s largest bank. Among 
its more than 200,000 customers are 
some of the country’s most important 
business interests. In addition to meeting 
every sound banking requirement the 
Fidelity Union provides several special- 


ized wartime services. 
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PANEL ON PENSION TRUSTS 


EARL S. MacNEILL 
Trust Officer, The Continental Bank & Trust Co., New York, Moderator 


H. WALTER FORSTER 
President, Towers, Perrin, Forster & Crosby, Inc., Philadelphia 


EDWARD H. McDERMOTT 
McDermott, Will & Emery, Chicago 


Mr. MACNEILL: In selecting me as 
moderator, the Committee must have had 
in mind some such objective as placing 
before you the kind of trust officer with 
whom you would have occasion to dis- 
cuss pension planning in the various com- 
munities from which you come. My bank 
rates in New York as medium-sized, and 
I do not devote my whole time to pension 
trust administration, but am a general 
practitioner in the trust field, so that my 
experience is comparable to that of the 
average trust officer in a good-sized bank 
almost anywhere, who is handling in his 
stride a number of pension trusts and is 
actively soliciting more. 


Until recently the average trust man 
over the country was luke-warm toward 
pension trusts. Trust men, like lawyers, 
do progress, though not always by leaps 
and bounds. They have leaped into the 
pension trust business in the last few 
years with considerable enthusiasm; and 
the pension trust business has needed the 
sponsorship of trust institutions, for it 
has needed advertising. 


While wartime profits and taxes and a 
growing social consciousness have con- 
tributed to the widespread expansion of 
pension and profit-sharing plans, sales- 
manship has been the catalytic agent that 
has fused these elements into effective 
pension planning. Until recently this has 
been mostly personal salesmanship by in- 
surance men. Their contribution has 
been outstanding but also one-sided, for 
in terms of investment there are two 
principal types of pension trust; the fund 
consisting of life insurance or annuity 
contracts, and that made up of securities 
like any testamentary or inter vivos trust. 
The insurance man knows his product, 
knows what it can do, and has sold it, 


sometimes unaware of what it can’t do. 
Moreover, the contribution of the insur- 
ance man has been individual and direct 
rather than institutional, in the sense 
that little general advertising of pension 
planning has been done by the insurance 
companies themselves. In fact, the atti- 
tude of some of the companies has been 
negative toward pension business; they ° 
have been understandably reluctant to 
add vastly to the annuity business on 
their books. 

A few large insurance agencies and 
several companies which offer pension 
planning on a fee basis advertise on a 
relatively small scale. They do not have 


the advantage of the trust company that 
it offers many services, and in the course 
of large-scale institutional advertising, 
can stress one or another item of service 
on which public interest may be high- 
lighted, without charging the whole cost 


of the advertising to that service. Banks 
and trust companies are better qualified 
to advertise pension planning as such be- 
cause their interest is not limited to any 
one variety of pension fund. Although a 
few trust institutions concentrate on the 
full-fledged trustee-managed trust, while 
others prefer to transfer the bulk of their 
liability to insurance companies, general- 
ly the “welcome” sign greets both types 
of business, and their services as trustee 
are desirable in either case. 

The subject of advertising is relevant 
to lawyers for two reasons: 

First, advertising and other selling of 
pension and profit-sharing plans produces 
business for lawyers, who can’t advertise. 

Second, the kind of advertising which 
generates a retirement plan may have a 
great deal to do with the shape of the 
plan and its effectiveness from the tax 
standpoint, and this is vitally important 
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to the lawyer whose task is to obtain 
Treasury and other departmental approv- 
al. 


The attitude of the Treasury cannot be 
adequately described without the admis- 
sion that in years past much selling of 
pension plans was overtly in terms of tax 
avoidance, and a considerable lack of good 
taste and discretion was shown in the 
promotion of thinly disguised pension 
plans for the tax advantage of officer- 
stockholders and key employees. Retri- 
bution came with the Revenue Act of 
1942 and the regulations thereunder, a 
palpable expression of official resentment. 
Result: the costly revision of many plans 
that were honestly conceived; the suspect 
and the blameless suffered equally. 


Trust companies enter the lists with 
clean hands. Our advertising has been 
and is free of overemphasis on the tax 
aspects of retirement planning. We have 
stressed the social advantages of sound 
pension planning. We have urged the 
orderly building of reserves for obsoles- 
cence of aging employees. We have paint- 


ed a picture of paths of promotion kept 
open for younger men whom the oldsters 
are willing to help because their own 


futures are secure. We have included re- 
duction of labor turnover and increased 
operational efficiency among the objec- 
tives sought. Sometimes we have hinted 
that these advantages were accompanied 
by a tax subsidy to the employer and a 
deferment of tax liability to the em- 
ployee. 


In the direction of understatement per- 
haps we have gone farther than neces- 
sary. The Government generously offers 
explicit, monetary inducements to socially 
desirable employees’ retirement plans, 
and the Government, which is not un- 
aware of the facts of life, certainly knows 
that the tax-appeal is the sex-appeal of 
pension planning. If we can keep sex 
reasonably under control, the Treasury 
will not penalize us for recognizing its 
existence. 


It seemed appropriate for a meeting of 
lawyers to adopt the case method as a 
means of bringing acturial and legal prin- 
ciples down to earth. So now we may 
assume that advertising, backed by some 
energetic personal solicitation, has inter- 
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ested one of our good customers in the 
subject of pensions. 

By nice coincidence, our assumed state 
of facts is identical with a case in Mr. 
Forster’s files. This is not a mammoth 
corporation nor a very small one. The 
Hypothetical Corporation (it manufac- 
tures hypotheses, I suppose) has an an- 
nual payroll of approximately $3,375,000 
and 1690 employees, of whom 15 are over 
age 65, normal retirement age. 

The corporation officers come to us 
with these facts and ask: 


“What kind of pension plan should 
we have and how should we go about get- 
ting it??? We then must take some such 
position as this: We advertise the advan- 
tages of pension trusts in connection with 
which we offer our services as trustee 
and we will describe the various types of 
plan to you, and we will fairly balance 
their respective merits and demerits, but 
the formulation of a plan involves both 
actuarial and legal considerations—and 
these are professions upon which we do 
not intrude.” 

So we urge the officers to compile all 
the further facts that may be necessary 
for a pension planner’s study: analysis 
of payroll, of ages, dates of employment, 
rates of pay of all employees, data as to 
turnover, and a record of earnings back 
into the pre-war period. 

All this is by way of urging that first 
there be a philosophic attitude towards 
pension planning, a concept based upon 
the needs of the employees and the em- 
ployer and the benefits to both; that 
this be followed by a careful digging into 
the facts, that the facts be laid before a 
competent pension planner with an ac- 
tuarial background, who is not necessar- 
ily the proponent of a particular type of 
plan; that the company’s officers should 
exercise as much care and thought in the 
purchase of a pension plan as they would 
in the purchase of a fleet of trucks or a 
new machine. 

In such manner we prepare the way 
for Mr. Forster or others like him. 

Mr. FORSTER: When you establish a 
pension plan, you do not ordinarily in- 
clude everyone. The employer is not par- 
ticularly interested in pension financing 
for temporary employees. So you have a 
waiting period. .One year is about the 
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minimum, three years is fairly common, 
five years is permitted by the tax law 
and today is perhaps the most frequently 
required waiting period. 

Referring to the chart reproduced be- 
low (columns 2, 3, 4), you will note 
that of the total payroll of $3,375,000 for 
1,690 employees, only $2,190,000 is at- 
tributable to the 760 employees with a 
year or more of service, regardless of 
their age. If you go to three years, you 
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have cut down to 440 employees, and the 
payroll is a little more than half, and 
with five years of service, 300 employees 
and a payroll of about 40 per cent. 

There is, however, another basis of 
eligibility; namely, that an employee 
should not only have a certain period of 
service but also have attained a reason- 
ably mature age. If we require a mini- 
mum age of 35, we get the figures in col- 
umns 5, 6 and 7. Thus, for example, there 


RETIREMENT INCOME PLAN CALCULATIONS 
HYPOTHETICAL CORPORATION 


Number Of 
Eligible Employees 


First 


Rate On 
12-31-43 


$3 ,000 


mrt = 
| 


COSTS OF PLANS: 


A great variety of plans can be devised based upon the above data. 


To illustrate possible formulae and costs, the following 2 plans are 


submitted. 


PLAN As 


Benefit Formula 


First 


$3,000 


°15 
1.0 


Over 


$3,000 


1.0 
1.5 


Past Service 
Future Service 


PLAN B: Annuities-With-Insurance: 


Benefit Formula 


First $3,000 20% 
Over $3,000 40% 


Costs assume no employee contributions. 


Group Annuities (or Trusteeship): 


Eligibility: Age 35 and 1 Year of 
Service; No Death Benefits; Life 
Annuities; Joint Annuity Option 


First Year Cost 
10% Of 
Past 
Service 


Future 
Service Total 
$ 75,000 
22,000 
$170,000 


$105 ,000 
160,000 

$265 ,000 

Eligibility: Any Age and 5 Years of 

Service; Life Insurance before Retirement; 


10-Year Certain Annuities; Joint Annuity 
Option 


$30,000 
65,000 


$95 ,000 


First Year Cost To Company 


$ 95000 
305 ,000 
$400,000 
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are 760 people with one year’s service at 
any age, but when we introduce the age 
requirement, we cut them down to 445. I 
think any of these eligibility require- 
ments would be acceptable taxwise, but 
that is for Mr. McDermott to advise. 

There are two basic kinds of pension 
plans. The first (Plan A) recognizes 
service before the plan is established, 
called “past service,” and service after- 
ward, prior to retirement, called “future 
service.” This is the most common type 
of plan. It is frequently insured under 
group annuities, and very commonly 
handled by trusteed funds. 

The second (Plan B) gives a certain 
rate of pension to all employees who at 
retirement have a stipulated service, such 
as 20 years. This pension is generally 
based on the average earnings of the last 
10 years. This plan does not emphasize 
length of service but gives an adequate 
pension to the man with 20 years or more 
of service. 

The chart shows how benefit formulae 
can be set up for these two types of plans. 

You can have an infinite number of 
benefit formulae with different percen- 
tages, waiting periods, age cut-offs, and 
methods of funding, but those are the 
two basic ways of setting up pensions: 
past and future service, or a flat benefit. 

The total first year cost for Plan A is 
$265,000, as shown. Past service costs us 
5.6% a year of eligible payroll of $1,685,- 
000 for about 11 years, (we are allowed 
to charge off 10% a year taxwise; it takes 
about 11 years to fund past service be- 
cause of the interest factor). Future 
service costs 10%, if the employees do 
not contribute; if they do, the cost to the 
company would be less. 

The flat benefit plan is more expensive; 
it costs $400,000 the first year, about 
50% more than the first plan, or about 
32% of payroll. The cost for each em- 
ployee is level, to retirement, whereas 
under Plan A the cost for each employee 
’ increases each year per dollar of annuity. 
Under Plan B, as employees die, or quit, 
or retire, the cost for the group goes 
down. This plan provides $1,000 of life 
insurance for each $10 of monthly an- 
nuity. When the employee retires, he 
will get a pension for life, but if he dies 
within ten years, his beneficiary receives 
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the balance of the payments. He has 
other options also. 


Mr. MACNEILL: It might be worth 
while at this time to present a brief out- 
line of the three principal types of pen- 
sion plan. 


There is the so-called group annuity 
type which does not involve a trustee. 
You buy from the insurance company 
group annuities on a single premium 
basis. Each year you pay a premium 
based upon the facts as they exist that 
year, just as for group life insurance or 
group hospitalization. It is used where 
you have a large number of employees 
and where your contributions per em- 
ployee are on the average rather small. 


The second is the individual contract 
plan: You buy from the insurance com- 
pany individual annuity contracts or an- 
nuities combined with life insurance. It 
is customary and almost necessary that 
you have a trustee as the owner of the 
policies and to exercise certain options 
and rights in connection with them. This 
type is most in use with and best adapted 
to smaller employee groups, particularly 
to employees in the higher salary brack- 
ets, rather than to the mass-employee, 
low salary groups where it just isn’t 
worth while to buy a lot of little con- 
tracts. 


The third is the trustee-managed or 
self-administered plan. It is almost a 
self-insurance company; in other words, 
on the basis of actuarial calculations, the 
employer will deposit with the trustee to- 
day and annually thereafter a certain 
sum of money which, with interest, 
at a pre-agreed rate (it should be con- 
servative, say 2% or 234%), will at- 
tain these pensions. Obviously, the pay- 
roll does not stay static, so that every 
year the actuarial calculations must be 
revised. The trustee-managed plan ob- 
viously should not be used where there 
are too few lives to give a broad actuarial 
base, because if some highly-paid officer 
discommodes the plan by inconveniently 
dying too early, or living too long, the 
actuarial apple-cart is just toppled over. 


[Mr. MacNeill then asked Mr. McDer- 
mott, in the capacity of counsel to the 
hypothetical corporation, to comment on 
the plans suggested by Mr. Forster.] 
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Mr. MCDERMOTT: The whole legal and 
tax picture of pension and profit-sharing 
plans has been colored a good deal by 
what most of us would call past abuses. 
A great deal of law has grown up; statu- 
tory law, regulations and bureau pro- 
nouncements, G.C.M.’s and I.T.’s, and a 
recent series called PS’s. They define in 
considerable detail the rules to which 
these plans must conform. 


One can read the statute without get- 
ting more than a glimmer of all the re- 
quirements on which the Bureau of In- 
ternal Revenue will insist in passing on 
a plan. He will glean a good deal of in- 
formation from the regulations, and even 
there they may raise more problems than 
they solve. He will really get some of the 
practical information that will teil him 
whether his plan is suitable from a tax 
standpoint, by studying these _ I.T.’s, 
G.C.M.’s and PS’s, and perhaps more 
than anything else by conferring with 
the Bureau representatives in his own 
city, for the machinery has now been 
quite decentralized. 
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I endorse heartily the remark that 
plans should not be adopted solely from 
the standpoint of taxes. The plans adopt- 
ed solely from a tax standpoint may rea- 
sonably be expected to be discontinued, 
and bad results follow a plan that is de- 
signed only to be temporary. There is 
an express provision in the regulations 
that the abandonment of the plan except 
for business necessity will be taken as 
evidence that the plan wasn’t bona fide 
from the beginning and the deduction by 
the corporation may be disallowed and 
the proceeds may be taxed to the employ- 
ees. 

There is another qualification to the 
effect that the plan must affirmatively and 
definitely make it impossible—not just 
improbable—to divert the plan in such a 
way that it will not be exclusively for the 
benefit of the employees. 

If we have a conforming plan, the em- 
ployer deducts his contributions to the 
plan within the limitations provided by 
the statute and the employee does not pay 
income tax on the amounts deposited to 
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his credit until he gets them. Should 
the plan be funded by individual life in- 
surance contracts, the portion of the pre- 
mium representing the cost of the life in- 
surance is taxable to the employee in the 
year in which it is contributed to the 
plan. Asa rule this is a relatively minor 
amount. 

There are two limitations on deduc- 
tion. One is that the total of the employ- 
ees compensation and the contribution of 
the employer must be reasonable. (See 
Secs. 23(p) and 23(a) of the Code.) The 
second is contained in a series of actuar- 
ial tests in Sec. 23 (p) (i) (ii) and 
(iii). 

If, under a profit-sharing plan and 
certain other types, there is a distribu- 
tion in one lump sum to the employee in 
the year in which he severs his connec- 
tion, that is taxed at capital gain rates, 
which is something those who have that 
type of plan in mind look at with satis- 
faction. 

What are some of the requirements to 
which these plans must conform? First, 
there threads through the statute the 
clearcut mandate that these plans must 
be exclusively for the benefit of the em- 
ployees. The Treasury does not mean 
the incidental benefit to the employer 
which arises through increased efficiency. 
The employer must not be able to get 
back any of its contributions unless there 
has been an actuarial mistake. 

Then, have we included enough employ- 
ees? Because one of the principal ob- 
jects of the 1942 legislation was to dis- 
allow the deduction where the benefits 
under the plan are confined to too narrow 
a class. 
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The third problem of great practical 
importance, perhaps, is: Will the plan, 
under almost any set of circumstances 
conceivably operate so as to discriminate 
against the lower-paid and in favor of the 
higher-paid, the supervisory and the 
stockholding employees? Perhaps 80% 
or more of the plans that fail to receive 
Bureau approval fail on the ground of a 
possible discrimination in favor of one 
of the prohibited groups, a discrimination 
as to contributions, as to inclusion or ex- 
clusion in the plan, as to benefits or as to 
method. 


The plan must not be a mere subter- 
fuge to distribute profits to stockholders. 
For example, in the corporation we are 
talking about, a major share of the 230 
people might be supervisory people, ex- 
ecutives; they might be the ones who get 
the most out of the plan. The Bureau 
slants away from that and we want to get 
data to show what those 230 people are, 
what they do, how much they get, and 
how much stock they hold. 


Where there is a trust, the plan may 
be derived primarily from the trust in- 
strument. It isn’t necessary to have a 
separate piece of paper entitled “Plan,” 
if the trust instrument shows the detail 
sufficiently. 


I don’t know whether the Hypothetical 
Corporation has some affiliated corpora- 
tions or has a parent or a subsidiary. If 
it does, we must keep the employees of 
the particular corporation separate from 
the employees of an affiliated corporation, 
a parent or a subsidiary. We will not 
need separate plans but the employer- 
employee interrelatignship must not be 
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| mingled. The contributions by a parti- 
cular corporation must not go to the 
ieredit of employees even of a closely affi- 
liated corporation. If the corporation 
has several employee plans of one sort or 
another, the regulations permit the em- 
ployer to designate what particular un- 
dertakings with his employees are to be 
regarded as part of the plan. 


In addition to the trust instrument 
which incorporates the features of the 
plan itself, the lawyer must prepare the 
corporate authority which, as a rule, 
takes the form of a resolution by the 
Board of Directors. Authorization or 
ratification by the stockholders would be 
a matter of the law of the particular 
state. In some states it is regarded as 
advisable but not necessary. 

Don’t look to having the right, if we 
wish tax exemption, of reserving to the 
corporation broad powers of a discretion- 
ary nature in these plans. The Treasury 
wants things set up so that mathemati- 
cally a result can be determined, and 
does not want corporations to reserve 
broad powers. 

There are two ways of getting cover- 
age. The first is arithmetical, the 70%- 
80% rule provided by the statute. Prac- 
tically that doesn’t mean much. The sec- 
ond is that the Commissioner has author- 
ity to approve any coverage he thinks is 
fair. It must not result in discrimina- 
tion, and must meet the integration re- 
quirements, if applicable to the plan. If 
we have answered the Bureau’s require- 
ments as to discrimination and integra- 
tion, the required coverage will almost 
automatically follow. 
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In cases where a salary line is drawn, 
those participating only with salaries 
above a certain level, there is a require- 
ment by the Bureau, in Mimeograph 
5539, which is intended to force the em- 
ployer to integrate his plan with the an- 
nuities payable under the Social Security. 
That is the integration requirement just 
referred to. 


We shall want to submit to the Bureau 
the details of our plan before it is finally 
adopted. When submitted, the regulations 
require a great deal of information, such 
as information on the 25 highest paid em- 
ployees. When we get that information 
together, then we can tell how the plan 
is actually going to operate, under all con- 
ditions, including termination. 

Should the plan be held to be non-con- 
forming, it becomes a question whether 
the employees’ interests in the plan are 
vested in them; that is, can’t be taken 
away from them even in the event of 
resignation or dismissal or some other 
cause. If the interests are vested, the 
deduction, subject to the ceilings pre- 
viously mentioned, will be allowed to the 
corporation, but the amount will be taxed 
to the individual employees even though 
they didn’t receive it. If the employees’ 
interests are not vested, the deduction 
will be disallowed to the corporation and 
no tax imposed on the employees. 

It is wise to make sure the plan does 
conform before putting it in effect, but 
that does not necessarily mean that we 
can do nothing before securing approval, 
because it is the practice of the Bureau 
in practically all types of plans to per- 
mit initial deposits to be made by the 
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employer, conditional on Bureau approval 
of the plan, so that if the plan should 
turn out to be non-conforming, the de- 
posit comes back to the employer. 


A conforming pension plan needs no 
approval under wage stabilization regu- 
lations. As to profit-sharing plans you 
have to file with the War Labor Board 
in your city an application giving certain 
data. 


So we would test Mr. Forster’s plan by 
these standards, and by a number of 
specific rules I cannot go into within the 
allotted time. As already suggested, we 
shall have to assemble quite a lot of de- 
tailed data. The outline of the plan pro- 
posed for Hypothetical Corporation would 
be acceptable to the Bureau, provided we 
do not run across further complicating 
facts in our investigation. Around that 
outline, a specific program can be woven, 
that would command Bureau approval. 


Mr. MACNEILL: Being a conscientious 
trust officer, I would not wish my cus- 
tomers to concentrate wholly on pension 
planning. I should like them to give some 
consideration to profit-sharing, and ask 
Mr. Forster if he would express his phi- 
losophy on this point. 


Mr. FORSTER: Profit-sharing is in a 
state of flux. I received yesterday from 
my office the disturbing news that it is 
not permissible to allocate profits to the 
employees on the basis of length of ser- 
vice with the company. 


I like the idea of profit-sharing and be- 
lieve it should be used to provide retire- 
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ment income—rather than paid in a lump 
sum; but the weakness of it has been that 
since we could not give the older employee \ 
much benefit out of profit-sharing in his 

few years to retirement, we could not ac- 

crue enough pension that way. That is 

why we have used the weighted plan— 

longer service, higher share. That is now 

knocked out and so it is almost impossible 

to get enough pension out of the maxi- 

mum 15% contribution for men over 45 

or 50. Therefore I think profit-sharing 

is best used in conjunction with a pen- 

sion plan, so as to hold down the fixed 

charges to the employer to a reasonable 

point, and in good years to build up some- 

thing more, which makes a fair plan a 

good plan. 





Insurance Under 5% Rule 


Several current questions as to the oper- 
ation of the salary stabilization rule, per- 
mitting an employer to take out life insur- 
ance on his employees to the extent that the 
premiums do not exceed 5% of salary, are 
answered in the following letter, dated Sept. 
25, 1944, to P. Philip Lacovara of New 
York: 


Reference is made to your letter dated 
August 1, 1944 wherein you request advice 
relative to the purchase of life insurance 
policies by an employer for each of his em- 
ployees in amounts and of a type which 
will meet the requirements of Mimeograph 
S.S.U. No. 39 (Coll. No. 5607). Your ques- 
tions are answered in the order in which 
presented. 


1. The applications for the policies may 
provide that the dividends shall be used to 
reduce the premiums payable by the em- 
ployer. 

2. The applications for the policies may 
provide that the dividends may be taken in 
cash by the insured employee or used t0 
purchase paid-up additional insurance. 


3. On the assumption that the applica- 
tions do not provide for the reduction of 
premiums through the crediting of divi- 
dends, the insured employee may subse- 
quently request the insurer so to apply the 
dividends. 

Very truly yours, 

(signed) A. D. Burford 
Deputy Commissioner of Internal 
Revenue. 
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ASSETS 
Cash on Hand and due from Banks . 









$ 36,269,980.60 














aos . 2 eae 32,115,850.13 
Investments: 

U. S. Government Securities 92,636,895.90 

State, County and Municipal Securities 3,937,519.14 

Other Investments - ea eis 12,540,379.31 
Mortgages ___ : 3,238,716.88 
Investment in Fidelity Building Corporation 3,134,036.58 
Real Estate Owned xo “av 932,341.26 
Vaults, Furniture and Fixtures isha 3 1,075,863.93 
Accrued Interest Receivable 753,253.44 
Prepaid Taxes and Expenses - 234,173.12 
Cash and Transient Collections __. 156,545.62 
Other Assets a 70,155.17 









$187,095,711.08 







LIABILITIES 









Capital $ 6,700,000.00 









Surplus Te ERY SS : 13,000,000.00 
Undivided Profits 2,576,028.35 
Reserve for Contingencies, etc. 1,392,349.91 
Reserve for Interest, Taxes, etc. 560,052.33 
Other Liabilities ee ae 95,028.31 
Deposits: 

United States Treasury $ 33,366,553.69 

Other Deposits _.. 129,405,698.49 162,772,252.18 









$187,095,711.08 


United States Government obligations and other securities carried 
in the above statement are pledged to secure Government, State 
and Municipal deposits, Clearing House Exchanges, and for fidu- 
ciary purposes as required by law in the sum of $42,290,702.06. 


MARSHALL S. MORGAN KENNETH G. LE FEVRE 


President Treasurer 
135 South Broad Street, Philadelphia 9 


Member Federal Reserve System 
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NOMINEE REGISTRATION OF FIDUCIARY 
SECURITIES 


C. ALEXANDER CAPRON 
Mitchell, Capron, Marsh, Angulo & Cooney, New York 


NE of the familiar and elementary 

rules of trust administration is that 
the assets of a trust should be earmarked 
as belonging to the trust. This rule re- 
quires that, when a trustee acquires title 
to property, he shall cause the property 
to be transferred to him as trustee of the 
particular trust in which the property is 
held so as to clearly identify it as belong- 
ing to that trust.!. Obviously if it is a 
breach of trust for a trustee to take title 
to property in his own name, he may not 
have the title registered in the name of 
his nominee or agent without committing 
a like breach of trust.” 


We may assume, therefore, that no dis- 
tinction should or will be drawn between 
the registering of title in the individual 
name of the trustee and in the name of a 
nominee or agent of the trustee. If the 
registration of securities in the indivi- 
dual name of the trustee is approved, then 
the registration thereof in the name of a 
nominee should also be approved, pro- 
vided, of course, the trustee immediately 
secures from his agent an assignment or 
declaration of trust so that he will at all 
times have control of the assets of the 
trust. The authorities bearing upon 
those éases, where a trustee has taken 
title to property in his individual name 
are applicable, and must be considered in 
determining the propriety and effect of 
transferring trust securities to the name 
of a nominee. 


Notwithstanding the rule requiring the 
earmarking of trust assets, a demand has 


1. A. L. I. Restatement of the Law of Trusts, 
Section 179, Comment d. 

2. In re Freas’ Estate, 231 Pa. 256, 79 Atl. 513 
(1911); to same effect, In re Quest’s Estate, 
324 Pa. 230, 188 Atl. 137 (1936). Cf. In re 
Swindell’s Estate, 332 Pa. 161, 3 Atl. (2d) 2 
(1938). See also In re Boschulte’s Estate, 
130 Neb. 284, 264 N. W. 881 (1936), in 
which court found that trustee had acted in 
bad faith. 


arisen on the part of individual trustees 
and officers of fiduciary corporations that 
the rule should be modified so as to per- 
mit the registration of trust investments 
in the name of nominees. That statement 
should be limited to marketable securi- 
ties, for the desire so to register securi- 
ties arises from the fear that, if the se- 
curities be registered in his name as trus- 
tee, if he decides to sell he may “lose the 
market” while awaiting a transfer of the 
securities out of his name as such fidu- * 
ciary. This necessity for transfer out of 
the name of the fiduciary arises from the 
rules adopted by securities exchanges. 
The New York Stock and Curb Ex- 
changes have long provided that contracts 
effected on the exchange may not be com- 
pleted by tender of securities registered 
in the name of a fiduciary.* The ex- 
changes are insistent that only those se- 
curities may be tendered which are sus- 
ceptible of immediate transfer on the 
books of registry. Those registered in 
the name of a fiduciary require the sub- 
mission and examination of various 
papers to determine the authority of the 
fiduciary to sell or transfer the security. 
The transfer of such securities often con- 
sumes many days and sometimes several 
months. 


Therefore, if a fiduciary wishes to sell 
securities registered in his name as such 
fiduciary, he must deliver the securities 
to his broker for sale, sufficiently in ad- 
vance to enable the broker to transfer 
them to his own name or to that of a 
nominee of the broker, or the fiduciary 
must himself cause the securities to be 
transferred to the name of his own nom- 
inee. Other possible expedients may be 
mentioned. An over-the-counter sale on 
the express understanding that the de- 


3. New York Stock Exchange Rule 186, New 
York Curb Exchange Rule SR-36. 
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livery will be delayed may be possible at 
a discount below the market price, or the 
fiduciary may, while awaiting transfer of 
those held for his trust, borrow like se- 
curities registered in a “street name” and 
sell these. In other words, he may be able 
to make a short sale, which he will cover 
upon effecting a transfer of the trust se- 
curities. If he uses either of such ex- 
pedients, he must be prepared to show 
that there was an emergency such as to 
warrant the expense of borrowing the 
securities or discounting the price. Or- 
dinarily, fiduciaries fear that such expe- 
dients may not be justified, and are un- 
willing to assume the burden of justify- 
ing such action. 


Layman’s View 


T may help our perspective if, before 

examining judicial utterances upon 
this subject, we first look at it through the 
eyes of a layman engaged in administer- 
ing trust assets. The average business 
man will not be satisfied if it be suggest- 
ed that, as trustee, he should not hold se- 
curities that are so sensitive to market 
conditions, as to require an immediate 
sale. He will tell you that no matter how 
good the investment may be, conditions 
may arise which will dictate its imme- 
diate sale, and that it is his duty to be in 
a position to sell immediately. 


Assume that Mr. Average Businessman 
has accepted a trust and decides to sell a 
security which is duly registered in his 
name as trustee. He asks your advice as 
to the course he should pursue. Doubt- 
less, you would advise him that while you 
have been able to discover no judicial ut- 
terance which would justify you in ad- 
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vising him that the transfer of the secur- 
ity out of his name as trustee to the name 
of the broker or a nominee, so long as he 
still owns it as trustee, would not be re- 
garded as a technical breach of trust, 
nevertheless, it is your opinion that the 
courts would impose no penalty for such 
action; that, if he has definitely decided 
to sell the security and it is his opinion 
that he will secure the best price by sell- 
ing it on the New York Stock Exchange, 
it would probably be appropriate to have 
it transferred to the name of another. 
Suppose he replies: “I have decided to sell 
it if I can secure the price for which it is 
now quoted on the Exchange, but if the 
price drops, I would not wish to sell it. 
What shall I do if the market price de- 
clines?” Would you find it necessary to 
advise him that it will then be his duty to 
have the security retransferred to his 
name as trustee to await the time when 
he is again prepared to sell it? At this 
point, he might suggest that this would 
be an excellent way to lose again the mar- 
ket price for which he is willing to sell 
the security. 

If your client is an argumentative fel- 
low, he may even say: “Do you mean to 
tell me that the law says that, although 
it will impose no penalty, it is a technical 
breach of trust to do what is necessary to 
enable me to do my duty as trustee?” 
What will you answer—“Well, if you 
select a broker with due care and deliver 
the securities to him for sale and he has 
them first transferred to the name of his, 
not your nominee, that might not be re- 
garded as even a technical breach of 
trust.” 

Suppose he is a trust officer and states 
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that while he has confidence in several 
brokers, he thinks it safer to keep pos- 
session of the securities, until he receives 
the purchase price. Doubtless, you will 
tell him under those circumstances that, 
in spite of any precedent precisely on the 
point which justifies your advice, you 
think he should proceed in such manner 
as to gain the greatest benefit and best 
protection for the trust. Almost inevit- 
ably at this point he will ask why, if he 
may transfer securities to the name of a 
nominee after he has determined upon a 
sale, he should not transfer securities to 
the name of a nominee, before such de- 
termination so that he may not run the 
risk of losing the good market, which 
might well be the factor leading to his 
decision to sell. 


Regard for Rule 


F there be impatience with this rule, it 

will usually be found among those who 
are making a profession of trust adminis- 
tration. One who is diligent in following 
economic trends, the reports of compan- 
ies, securities in which he holds in trust, 
market conditions, and the like is not apt 
to be too tolerant of any rule of adminis- 
tration which hampers him in achieving 
his goal, and which does not seem to be 
an essential part of those ethical rules to 
which he heartily subscribes, demanding 
absolute loyalty, care and prudence, and 
the absence of all self-interest save only 
the satisfaction flowing from a job well 
done. 

Many, who are learned in the tradition 
of trust law, believe that there is merit in 
this rule, and that it should be preserved. 


IN THE HANDLING OF 
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In some parts of the country this view 
prevails, not only among lawyers, but 
among trust officers. However, there is 
strong evidence that many lawyers and 
laymen in other parts of the country do 
not regard the rule as necessary or desir- 
able. This latter view prevails in the 
most populous centers. Here we find a 
strong tendency among those establishing 
trusts, their lawyers and professional 
trust men, to stipulate expressly that the 
rule shall not be applicable. It would 
seem that that is a reasonable test of the 
regard in which the rule is now held by 
many who are familiar with its practical 
operation. 


Many of these modern trust instru- 
ments stipulate that the trustee shall be 
liable for any action which may be taken 
by the nominee without the trustee’s au- 
thority. I have found no corporate fidu-: 
ciary which objects to assuming such 
liability for the action of its employees 
who act as nominees. They are quite in 
agreement that they should waive the de- 
fense based on the care used in selecting 
their employees. 


I have referred to this requirement 
concerning the earmarking or registra- 
tion of securities as a rule of administra- 
tion. It was established by equity for the 


protection of trusts. While it rests on 
court decision and was established by the 
common law method, I doubt whether 
such a rule should be accorded the dig- 
nity of a rule of law. At all events, it is 
not based on the public policy of the state 
and generally may be waived by the set- 
tlor of a trust in the same manner as any 
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other rule of administration. In New 
York, however, a contrary decision was 
based on a statute, making its breach a 
misdemeanor, which was construed as re- 
quiring that all securities received from 
the estate of a deceased person be regis- 
tered in the name of the trustee as such.® 
Following this decision the demand arose 
which resulted in the grant of statutory 
authority to register trust securities in 
the name of a nominee. 


This suggests that before placing com- 
plete reliance on such an express waiver 
of the rule, a trustee would do well to 
learn whether there is any statutory re- 
quirement that trust securities be ear- 
marked.® It is probably the correct view 
that a testator or settlor may by express 
provision modify rules of administration, 
whether they be established by common 
law or statute, unless, expressly or im- 
pliedly, they be declared to be rules of 
public policy.? 


Consideration of the Authorities 


ENERALLY the early cases con- 

demned the failure to register the 
title to property, capable of registration, 
in the name of the trustee as such. If 
loss occurred while the security was oth- 
erwise registered, the trustee was held 
liable therefor although the cause of loss 
was entirely unrelated to the manner in 
which title to the property was regis- 
tered.8 The imposition of such a penalty 


4. 2 Scott on Trusts, Section 179.5; Miller v. 
Pender, (N. H.), 34 Atl. (2d) 663 (1943), 
where the court said that failure to earmark 
is not so contrary to public policy that it can- 
not be authorized by the trust instrument. 

. Matter of Harris, 169 Mise. 943, 9 N. Y. S. 
(2d) 508 (1938), construing Sec. 231 of Surr. 
Ct. Act. 

3. Colo. Comp. Laws 1921, § 2771; Minn. St. 
1927, § 7739; N. D., C. L. 1913, § 6289; S. C. 
Code 1932, § 7905-10; Washington, Rem. Rev. 
St., § 3256; Wyoming, Rev. St. 1931, § 10- 
403, subd. 18. Some of these are confined to 
banks and trust companies. 

. Crabb v. Young, 92 N. Y. 56, 65 (1883); 
Matter of Reid, 170 App. Div. 631, 634 
(1915) aff'd 218 N. Y. 640 (1916). 

3. Mitchell v. Moore, 95 U. S. 587, 24 L. ed. 492 
(1877); DeJarnette v. DeJarnette, 41 Ala. 
708 (1868); Gilbert v. Welsch, 75 Ind. 557 
(1881); Knowlton v. Bradley, 17 N. H. 458, 
43 Am. Dec. 609 (1845): In re Hodge’s Es- 
tate, 66. Vt. 70, 28 Atl. 663, 44 Am. St. Rep. 
820 (1893); Morris v. Wallace, 3 Pa. (3 
Barr) 319, 45 Am. Dec. 642 (1846); White 
v. Sherman, 168 Tl. 589, 48 N. E. 128 
(4897): Brown v. Williams, Ohio, 9 C. C. (N. 
S.) 307, 78 O. St. 424 (1906). 
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was regarded as an appropriate means of 
discouraging further breaches of the 
rule.® 


An examination of most of the earlier 
cases discloses that there was evidence of 
bad faith on the part of the trustee, or 
lack of evidence of good faith and due 
care on his part. For example, in Mitch- 
ell v. Moore, the trust fund had been used 
by the trustee as his own, he kept no 
separate account of the trust funds, all 
investments were made in his own name 
with nothing whatever to indicate that 
they were appropriated to the purposes 
of the trust. Chief Justice Waite said, 
quoting Dashwood v. Elwall, 2 Ch. Cas. 
56: “If this were not the rule, ‘it will be 
in the power of one who deals for several 
persons and for himself also, taking se- 
curity by bond in his own name, if any 
of the debts fail, to gratify whom he 
pleaseth with good securities, yea, him- 
self, and play the securities, good or bad, 
into his own hand, or what he pleaseth.’ ” 


However, the same conclusion was 
reached in White v. Sherman, where 
there was no evidence of bad faith. The 
trustee invested in shares of stock, taking 
the certificates in his individual name, so 
that he might more easily dispose of 
them. He notified the beneficiaries of the 
investment at the time of making it, al- 
though he did not disclose that the certifi- 
cates were issued in his individual name. 
The stocks fell in value, and he was held 
liable for the resulting loss. The court 
said that the taking of the certificates in 
his own name amounted to a conversion 
of the trust funds, and that the benefici- 
aries had the option to take the shares 
or to call for the amount invested in 
them. , 


With notably few exceptions, the rule 
was applied rigidly to bank deposits, 
probably because of the lack of any rea- 
sonable cause for depositing moneys in 
the individual name of a trustee instead 
of in an account identified as that of the 
trust.!° 


9. Seott on Trusts, § 179-4, subdiv. 4; Morris v. 
Wallace, 3 Pa. (3 Barr) 319, 45 Am. Dec. 
642 (1846). 

10. A full citation of authorities will be found in 
2 Scott on Trusts 180.2. 
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Consequences of Breach of Trust 


VEN the modern authorities, with 

few exceptions, take the view that a 
trustee who permits title to property to 
be registered in his individual name or in 
the name of an agent or nominee is guilty 
of a breach of trust. With respect to the 
liability which will be imposed upon a 
trustee by reason of such a breach of 
trust, we find, however, a gratifying de- 
velopment of the law. 

There are two schools of thought upon 
this question; one of these was clearly 
stated in White v. Sherman, supra, thus: 
“Whatever the actual intention of the 
trustee may be, the weight of authority 
seems to be that, where he invests trust 
money in his individual name, he commits 
a breach of trust which subjects him to 
the same liability as if there had been a 
wilful conversion to his own use.” Under 
this view, the trustee becomes an insurer 
that the investment will not result in loss. 

The other approach is that it is always 
appropriate for the court to consider, 
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first, the good faith of the trustee in in- 
vesting trust funds in his own name, and, 
second, the cause of the loss. Unless the 
trustee’s conduct is such as to leave no 
room for doubt that he was acting hon- 
estly and for the best interests of the 
trust, and had no thought at any time of 
appropriating the trust property to his 
own use, or of allocating to the trust un- 
profitable investments while retaining 
good investments for himself, he will be 
held to the same degree of liability as 
would be cast upon him, if he had con- 
verted the trust assets to his own use.!! 


If this requirement of good faith be 
satisfied, however, then the cause of loss 
will be considered. It seems to be gener- 
ally assumed by the authorities that, 
without regard to the trustee’s motives, 
if loss occurs .to the trust estate because 
the security was registered in the name 
of the trustee individually or in the name 
of his agent (as for example, if his per- 


11. 2 Scott on Trusts, § 179.3. 
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sonal creditors were thereby enabled to 
reach the property free of trust) the 
trustee must assume liability for such 
loss.1* It is rare, however, to encounter 
a situation where any loss has resulted to 
a trust through carrying securities in the 
name of the trustee individually or a 
nominee. In practically all recent cases, 
the loss has resulted from economic con- 
ditions, and the decline in value of the 
investment. Since the losses would have 
been suffered even if the property had 
been registered in the name of the trustee 
as such, there is no causal relation be- 
tween the loss and the breach of trust. 


With respect to such losses, practically 
all the recent cases hold that, if the trus- 
tee acted in good faith, he should not be 
held liable. The Restatement of the Law 
of Trusts states this to be the law." 


Still a Breach Despite Practice 


N Chapter House Circle v. Hartford 

National Bank & Trust Company,'* the 
court held that the defendant Trust Com- 
pany should not be held liable for the loss 
to the trust fund which had been invested 
in certain mortgages and participating 
shares of other mortgages, notwithstand- 
ing the fact that the notes and mortgages 
were taken in the name of the Trust Com- 
pany individually. It was shown that the 
trustee had used due care, skill, and prud- 
ence in making the investments, that they 
were proper trust investments in all other 
respects, and that the Trust Company had 


2. Restatement of the Law of Trusts, § 179, Com- 
ment d. 

3. § 179, Comment d. 

14. 121 Conn. 558, 186 Atl. 543, 106 A. L. R. 
260 (1936). 
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executed declarations of trust stating 
that the mortgages or portions of them 
were held for the particular trust to 
which the mortgage or share had been 
allocated. The court held that it was a 
breach of trust for the trustee to take 
these mortgages and participations in its 
individual name, but that the trustee 
should not be held liable for the losses 
which would have occurred even if the 
mortgages had been taken in the name of 
the defendant as trustee, if such losses 
were in no way connected with the failure 
to earmark the investments. 


It was strongly urged upon the court 
that no breach of trust had been com- 
mitted, that the method of making the 
transfers was in accordance with the 
practice, extending back at least thirty- 
five years, of the defendant and other 
corporate trustees. It was shown that all 
investments held by the defendant in a 
fiduciary capacity were placed in a dis- 
tinct department and were never mingled 
with the property of the bank, that the 
investments in the various mortgages 
held by each trust were evidenced by a 
separate declaration of trust and by the 
books of account of the trust department. 
The court, however, refused to give its 
sanction to this practice. But the court 
stated that if the trustee were to be 
charged with the loss, the result would be 
‘not to give such damages as approxi- 
mately result from the breach of the 
trust, but to impose a penalty with a view 
to discouraging such a practice.” 

A similar conclusion was reached in 
Guthrie’s Estate.» The court found that 
promptly after the petition for reargu- 
ment of its decision in Yost’s Estate'® 
had been refused, the mortgages were as- 
signed of record to the trustee as such. 
It said “Under the facts of this case *** 
we are not disposed to penalize the com- 
pany or its cotrustees for its conduct.” It 
referred to the trustee’s good faith, and 
further said: “It would be unconscion- 
able to require the trustees to account in 
cash under the facts of this case.” 


In Yost’s Estate, it had imposed the 
penalty it later declared to be unconscion- 


15. 320 Pa. 530, 182 Atl. 248, 103 A. L. R. 1186 


(1936). See also Voorhies v. Blood, 127 Fla. 
337, 173 So. 705 (1937). 
16. 316 Pa. 463, 175 Atl. 383 (1934). 
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able, although it found “the (trust) com- 
pany’s actions were in good faith.” In 
refusing to follow this decision the court 
in Guthrie’s Estate said that the record 
was very different, appealing strongly 
to the conscience of a court of equity. 
The difference in circumstances, if any, 
is not revealed by an examination of the 
opinions in the two cases. One might 
conclude that the court belatedly found 
that its former decision was harsh and 
inequitable, and would have grave eco- 
nomic consequences. In its later opinion 
it stated that the Department of Banking 
of the Commonwealth had ascertained 
that trust mortgages aggregating ap- 
proximately $138,000,000 were carried 
without disclosure of the trusteeship on 
the public record. 


New York and Massachusetts Cases 


T is interesting to compare these de- 

cisions with those in Massachusetts 
and New York. In Matter of Union Trust 
Company,'7 the opinion states that, al- 
though the mortgages were taken in the 
name of the corporate trustee, when par- 
ticipations were allocated to trusts, the 
interest of each trust was duly declared 
and recorded in the books of the Com- 
pany, and that the life beneficiary of each 
trust was always notified by letter of the 
investments. Although the court reiter- 
ated the rule with respect to recording 
title to trust investments in the name of 
the trustee as such, and refused to find 
that a different rule should be applied to 
a corporate trustee, it determined that 
the notification sent to the life beneficia- 
ries constituted declarations of trust: 


“Declarations of trust, when full, com- 
plete, and open to inspection in a public 
office or where they are full and complete 
and in the possession of the parties in- 
terested in the investments so that the 
rights of the several persons or trusts 
therein can be fully established thereby 
are sufficient to answer all objections 
made upon an accounting to the form of 
the investments theretofore made of the 
trust funds.” 


However, the court stated that the mere 
recording of these statements on the 
books of the trustee was not sufficient. 


17. 219 N. Y. 514, 114 N. E. 1057 (1916). 
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In Springfield Safe Deposit & Trust 
Co. v. First Unitarian Soc.,18 the court re- 
fused to find that, in investing in partici- 
pating interests in bonds and mortgages, 
the trustee had committed a breach of 
trust because the mortgages were only 
recorded in the individual name of the 
trustee. Appropriate entries were made 
by the Trust Company setting forth the 
ownership of each trust in each partici- 
pation held by it; a certificate of partici- 
pation was executed and placed with the 
securities of that trust. Here the court 
recognized that there is a distinction be- 
tween an individual and a corporate trus- 
tee: 


“Individual trustees ought to be scrup- 
ulously careful not to make investments 
of trust funds in their own names but 
always to indicate that they are made in 
a trust capacity. They are held to strict - 
liability for violation of this duty. *** 
But the books of account of the petition- 
er, the stringent provisions of statute as 
to the separation of trust investments, 
and the constant public supervision of its 
affairs show that no harm has come to 
the beneficiaries.” 


After referring to the statutes requir- 
ing segregation of trust funds, the court 
proceeded : 


“It must be presumed that there has 
been compliance with all these specific 
provisions for segregation and safety of 


trust funds. It was the duty of the peti- 
tioner *** to make frequent returns to 
the commissioner of banks. It was sub- 
ject to constant supervision and exam- 
ination by the commissioner respecting 


18. 293. Mass. 480, 200 N. E. 541 (1936). 
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its trust department. These statutory 
provisions are rigidly enforced for the 
protection of beneficiaries of funds in the 
trust department; their paramount rights 
are fully recognized. *** The books of 
the petitioner in connection with these 
statutory provisions sufficiently segre- 
gated the funds in question to protect the 
beneficiaries under the trust.” 


These views are in direct conflict with 
those of the Supreme Court of Connecti- 
cut, in the Chapter House case, and the 
New York Court of Appeals in the Union 
Trust Company case, which refused to 
admit of any distinction between personal 
and corporate trustees. 

While refusing to find a breach of 
trust in the Springfield Safe Deposit & 
Trust Company case, the court also indi- 
cated that even if there had been a breach 
of trust, the loss should not have been 
thrown upon the trustee. It said, after 
referring to the fact that the trustee had 
acted in good faith: 


“The loss that has resulted to the bene- 
ficiaries is not due to conduct of the peti- 
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tioner or the kind of investment made, 
but to adverse general financial condi- 
tions. In such circumstances there is no 
liability for breach of trust.” 


The Court of Chancery of New Jersey 
also refused to hold a corporate trustee 
liable because it invested trust funds in 
participations in bonds and mortgages 
running to the Trust Company indivi- 
dually." The Supreme Court of Ala- 
bama,”" while refusing to find that the 
bank had committed a breach of trust by 
investing any trust funds in participa- 
tions in mortgages, held by the bank in 
its own name, nevertheless approved of 
the decision in the Chapter House case 
that a trustee acting in good faith should 
not be held liable for losses not connected 
with the registration of trust assets in 
the individual name of the trustee. 


As to Other Types of Investment 


HE decisions bearing upon this sub- 

ject are not confined to mortgages 
and mortgage participations. The Su- 
preme Court of Nebraska?! refused to 
hold trustees liable because they had 
caused an asset of the trust to be regis- 
tered in the name of a certain corporation 
controlled by them, where the books of 
this corporation clearly showed that the 
asset belonged to the trust. There was 
vigorous dissent, and insistence that the 
court should follow its decision in an ear- 
lier case decided in 1936.7 


The Supreme Court of Virginia,** sim- 
ilarly over a vigorous dissent, refused to 
hold a trustee liable for the loss resulting 
from the depreciation in value of certain 
bonds, repudiating its expression in an 
earlier case.24 The majority of the court 
stated that the holding in the earlier case 
was based upon the fact that there was 
not sufficient evidence to show that the 
investment, when made, was intended for 


. Cox v. Camden Safe Deposit & Trust Co., 124 
N. J. Eq. 490, 2 Atl. 2d, 473 (1938). 

20. First National Bank of Birmingham v. Bas- 
ham, 238 Ala. 500, 191 So. 873, 125 A. L. R. 
656 (1939). 

21. Rotzin v. Miller, 134 Neb. 8, 277 N. W. 811 
(1938). 

22. In re Boschulte’s Estate, 120 Neb. 284, 264 
N. W. 881 (1936). 

23. Buckle v. Marshall, 176 Va. 
(2d) 506 (1940). 

24. Ammons Adm’r. v. 
Va. 621. 


139, 10 S. E. 


Wolfe, 26 Grat. 621, 67 
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the ward, and the further fact that the 
guardian had no right to invest in Con- 
federate bonds. 


The Supreme Court of Washington, 
refusing to surcharge a guardian who 
had caused bonds, in which she invested 
her ward’s funds, to be issued in her own 
name individually, recognized that she 
had committed a technical breach of 
trust, but held that “where a guardian 
has in good faith transgressed this rule, 
the liability imposed for such breach is 
limited to the actual damages caused by 
that breach.” 


The Supreme Court of New Hamp- 
shire,*° after reviewing the authorities 
upon the subject at some length, refused 
to charge a trustee with liability where 
it was satisfied with the good faith of the 
trustee. He kept the trust certificates 
apart from his own and kept records 
from which the accountant was able to 
trace the trust funds and learn the condi- 
tion of the trust affairs. It also repud- 
iated its statement in an earlier decis- 
ion;** in distinguishing that case the 
court said that in the earlier case the 
guardian had been negligent in permit- 
ting a loan to run for four years and, 
therefore, the statement it had made con- 
cerning the liability of the guardian for 
having taken the note in his own name 
was unnecessary to the decision. 


The Sixth Circuit Court of Appeals?§ 
refused to charge a bank, acting as 
trustee, for depreciation in the value of 











25. In re LeFevre, 9 Wash. (2d) 145, 113 P. (2d) 








1014. 

26. Miller v. Pender, (N. H.) 34 Atl. (2d) 663 
(1943). 

27. Knowlton v. Bradley, 17 N. H. 458, 43 Am. 
Dec. 609 (1845). 

28. Potter v. Union & Peoples National Bank of 
Jackson, 105 F. (2d) 437. 


29. Sanders v. Forgasson, 62 Tenn. (3rd Baxter) 
249, 255, 256 (1873); In re Cousins’ Estate, 
111 Cal. 441, 44 P. 182 (1896); Barker v. 
First Nat. Bank of Birmingham, 20 F. Supp. 
185 (N. D. Ata., 1937); MacBryde v. Burnett, 
132 F. (2d) 898 (C. C. A. 4th Cir. 1942); 
In Robinson v. Elston Bank & Trust Com- 
pany, (Ind. App.) 48 N. E. (2d) 181 (1943), 
rehearing denied, 49 N. E. (2d) 348 (1943); 
In re Kirby’s Estate, 35 N. Y. Supp. (2d) 651 
(not officially reported) (1942); Matter of 
Harris, 169 Mise. 943, 9 N. Y. Supp. (2d) 
508 (1938); In re Deutsch’s Guardianship, 

116 Neb. 591, 218 N. W. 380 (1928); Marks 

v. Marks, 58 O. A. 266, 12 O. O. 158 (1937); 

Possibly contra, Re Binder, 137 O. St. 26, 27 

N. E. (2d) 939, 129 A. L. R. 130 (1940). 
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various shares of stock which it had 
caused to be registered in the name of a 
nominee partnership. The books of the 
bank and the co-partnership at all times 
revealed the true ownership of the shares. 


Other decisions to the same effect are 
noted below.?® 

If you are in sympathy with this view, 
here is a heartening array of authority. 
The highest courts of ten states, the 
United States Courts of Appeal of two 
circuits, in addition to various lower 
courts, have adhered to the doctrine that 
a fiduciary who has acted in good faith 
shall not be penalized for a loss not re- 
sulting from a breach of trust. The high- 
est courts of four of these states, Nebras- 
ka, New Hampshire, Pennsylvania and 
Virginia, had to overrule earlier decisions 
or expressions of opinion to the contrary. 


The highest courts of two states, 
Massachusetts and Alabama, have re- 
fused to find that even a technical breach 
of trust was committed where all prac- 
tical requirements for segregation and 
identification of trust assets were effect- 
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ed. The New York decision in the Union 
Trust Company case should probably be 
added to this class. 


Statutory Development 


N addition to this development of the 

common law, we find a strong tendency 
to modify by statute the rule requiring 
registration of the title to trust invest- 
ments in the name of the fiduciary as 
such. Sixteen states have adopted such 
statutes. Among these, there are three 
of those previously mentioned, Califor- 
nia, New York and Pennsylvania, where 
the rule has also been modified by deci- 
sion. These statutes fall into three class- 
es. First, Section 9 of the Uniform Trust 
Act, which section with slight modifica- 
tions has been adopted by seven states,*° 
provides as follows: 


“A trustee owning stock may hold it 
in the name of a nominee, without men- 
tion of the trust in the stock certificate 
or stock registration book; provided that 
(1) the trust records and all reports or 
accounts rendered by the trustee clearly 
show the ownership of the stock by the 
trustee and the facts regarding its hold- 
ing; and (2) the nominee shall deposit 
with the trustee a signed-statement show- 
ing the trust ownership, shall endorse the 
stock certificate in blank, and shall not 
have possession of the stock certificate or 
access thereto except under the imme- 
diate supervision of the trustee. The 
trustee shall be personally liable for any 
loss to the trust resulting from any act 
of such nominee in connection with stock 
so held.” 


30. Florida, Louisiana, Nevada, North Carolina, 
Oklahoma, South Dakota and Texas. 
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Unfortunately, and for no apparent 
reason, this relates only to shares of 
stock and not to registered bonds or other 
registered securities, such as certificates 
of deposit and the like. 


In a number of states! the statute has 
taken the form of an amendment to the 
banking law. In these states authority is 
extended only to banks and trust compan- 
ies, and in some instances to co-fiduci- 
aries acting with a bank or trust com- 
pany. 


Finally, we have the New York statute, 
the form of which was also used in Wis- 
consin. This authorizes banks and trust 
companies to register trust securities in 
the name of a nominee and includes ap- 
propriate provisions with respect to co- 
fiduciaries. It also extends relief to in- 
dividual fiduciaries by authorizing them 
to cause investments deposited with a 
bank, trust company, or private banker 
under supervision of the banking depart- 
ment, to be registered in the name of a 
nominee of such bank, trust company or 
banker. 


Analysis of Rationale 


T may be useful to consider whether 

the reasons which led to the adoption 
of the rule requiring the earmarking of 
trust investments, or those which have 
been advanced since to justify it, are ade- 
quate for its maintenance under existing 
conditions. The following were advanced 
as justification for the rule at one time 
or another.®? 


First. If a trustee fails to earmark 
trust investments, he will be subjected to 
the temptation of treating as trust in- 
vestments those that result in loss and 
treating as his own those on which a gain 


. California, Kentucky (co-fiduciary), Minne- 
sota (co-fiduciary), New Hampshire (co-fidu- 
ciary), New Jersey (co-fiduciary), Oregon and 
Pennsylvania. 

32. 3 Bogert, Trusts and Trustees, § 595, 2 Scott 
on Trusts, § 179.1, 179.3; Dashwood v. El- 
wall, 2 Ch. Cas. 56 (1681); Morris v. Wal- 
lace, 3 Pa. (3 Barr) 319, 45 Am. Dec. 642 
(1846); Mitchell v. Moore, 95 U. S. 587, 24 
L. ed. 492 (1877); Gilbert v. Welsch, 75 Ind. 
557 (1881); Brown v. Williams, 29 Ohio C. 
C. 25 (1906); aff’d 78 Ohio St. 424, 85 N. E. 
1134 (1908); Matter of Union Trust Com- 
pany, 86 Mise. (N. Y.) 392, 149 N. Y. Supp. 
324 (1914), aff'd 219 N. Y. 514, 114 N. E. 
1057 (1916). 
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Second. If a trustee fails to earmark 
trust property, a cestui que trust may be 
put to great expense and inconvenience 
to trace the trust assets, particularly if 
the trustee dies or becomes insolvent. 


Third. If trust assets are not ear- 
marked, a transfer by a dishonest trus- 
tee to a bona fide purchaser would be 
greatly facilitated. 

Fourth. If trust assets are not ear- 
marked, they may be seized by creditors 
of the trustee and the cestui may be put 
to great expense and inconvenience, even 
if he is successful in recovering them. 


Consideration of the adequacy of these 
reasons leads to these questions: 


First. Is a trust estate or the benefici- 
aries thereof subjected to any greater 
risk if investments which are subject to 
registration are carried in the name of a 
nominee than that which occurs when a 
trustee purchases unregistered bonds 
payable to bearer? It seems not, but it is 
generally recognized that a trustee may 
invest in bearer bonds without commit- 
ting a breach of trust.** 


Second. How far should the rule with 
respect to the registration of the title to 
trust investments be regarded as an es- 
sential part of the more general rule that 
a trustee should at all times keep trust in- 
vestments separated from his own and 
from those of any other trust and use 
appropriate means to see that they are 
identified as investments belonging to the 
particular trust for which he holds them? 
The underlying reasons which support 
the rule are based upon the desire to pro- 
tect the beneficiaries against, first, a dis- 
honest trustee, and, second, against a 


Matter of Halstead, 44 Misc. 176, 89 N. Y. 
Supp. 806 (1904), aff'd 110 App. Div. 909, 
95 N. Y. Supp. 1131, 184 N. Y. 563, 76 N. E. 
1096 (1906); 2 Scott on Trusts, § 179.3. The 
English Trustees Act of 1925, § 7, authorizes 
the purchase of hearer bonds only if deposited 
for safe custody and collection of income with 
a banker or banking company. But see con- 
tra, In re Buckelews Estate, 128 N. J. Eq. 81, 
13 Atl. (2d) 855 (1940), where the court 
said that two earlier cases did not approve of 
the trustee’s conduct in failing to have a bear- 
er bond registered in his name as trustee. In 
that case the investment was unauthorized and 
the trustee would have been held liable if the 
bond had been duly registered in his name as 
trustee. Moreover, the cases cited did not 
deal with bearer bonds but merely referred to 
the general rule requiring the registration of 
securities in the name of the trustee. 
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negligent or unfortunate trustee who be- 
comes insolvent. How far may the rule 
be regarded as protection against the em- 
bezzlement of the fund by a dishonest 
trustee? If a trust is originally estab- 
lished with registered securities which 
are placed in the name of the trustee, as 
such, and no authority to sell such securi- 
ties is given to the trustee, then the bene- 
ficiaries of such a trust would gain a sub- 
stantial degree of protection, except in 
those states which have provided by stat- 
ute that a corporation transferring se- 
curities registered in the name of a trus- 
tee is not obligated to make inquiry as to 
the authority of the trustee to transfer 
such securities. The number of trusts 
consisting of intangible personal prop- 
erty where no power of sale is conferred 
upon the trustee is negligible. It would be 
unreasonable to found any general rule 
of conduct upon such isolated trusts. This 
is particularly true in view of the exten- 
sion of legislation to relieve transfer 
agents of the duty of making inquiry con- 
cerning a trustee’s authority. It seems 
obvious, therefore, that the registration 
of securities in the name of a trustee con- 
stitutes no real protection against a dis- 
honest trustee. It could do no more than 
cause slight delay in the misappropria- 
tion of the funds by him. Ii the trustee 
has power of sale he may sell such regis- 
tered bonds and invest the proceeds in 
bearer bonds and third persons will then 
have no notice that the bearer bonds are 
held in trust. 


T would seem that other means may be 
found to provide adequate protection 
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against the other dangers, to avoid which, 
the rule is said to exist. In the case of 
the individual trustee, assume that he 
keeps accurate books of account showing 
at all times the investments which he 
holds for the trust and that he*places all 
these investments in a separate safe de- 
posit box registered in his name as trus- 
tee. The beneficiaries of the trust will 
thus be adequately protected against the 
expense of following the trust fund and 
identifying the investments held for the 
trust or from the danger of such securi- 
ties being seized by a creditor of the 
trustee. Their position will be the same 
whether the bonds be bearer bonds, or 
bonds registered in the name of a nomin- 
ee from whom an appropriate assignment 
or declaration of trust has been secured 
by the trustee and placed with the trust 
assets. To overcome the possibility of 
the trustee being tempted to treat as his 
own those investments which prove pro- 
fitable and to allocate to the trust those 
resulting in loss, the trustee may also 
furnish to the beneficiary or file in court 
a statement of the assets which he holds 
as trustee, so that he may not exchange 
securities by merely altering his books of 
account. If a trustee thus takes all the 
steps which are essential to conform to 
the basic rule requiring segregation,. and 
appropriate means of identification of the 
trust assets, is it appropriate to charge 
him even with a technical breach of trust 
because he has carried registered securi- 
ties in the name of a nominee? 


Let us assume that instead of using a 
safe deposit box, the trustee opens a cus- 
todian account with a bank or trust com- 
pany and notifies the bank or trust com- 
pany that all the securities deposited in 
such account belong to the particular 
trust in question. All reasonable require- 
ments with respect to the separation and 
identification of the trust assets will have 
been fulfilled. In view of this, should 
there be any objection to the trustee au- 
thorizing and requesting the bank to have 
the securities registered in the name of a 
nominee of the bank coupled with an 
agreement, of course, that the bank shall 
be responsible for anything which may be 
done by the nominee, which is not author- 
ized by the trustee, and that the securi- 
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ties shall not be returned to the trustee 
until and unless they are registered in his 
name as such? Would it be appropriate 
to say under such circumstances that the 
trustee has committed a technical breach 
of trust in failing to have the securities 
registered in his own name? 


In the case of corporate fiduciaries, as- 
sume that a bank or trust company keeps 
proper- books of account setting forth all 
assets which are held by each trust; seg- 
regates the assets of each trust and places 
them in a separate safe deposit box, 
wrapper or container properly identified 
as containing property of a particular 
trust, and that due precaution is taken 
with respect to the custody of such se- 
curities, so that no one person may have 
access thereto. It furnishes to the benefi- 
ciaries of its trusts, statements of all se- 
curities held and of all changes of invest- 
ment and its books are at all times sub- 
ject to examination by banking authori- 
ties. May it be condemned for having 
committed a technical breach of trust if, 
in order to avoid the possible loss of a 
market, it causes the registered securities 
to be carried in the name of a nominee, 
but uses due precaution to see that the Ff 
nominee has not access to the securities, F 
and secures an assignment or other ap- — 
propriate declaration of trust from the 
nominee, so that the control of the invest- 
ments would at all times be vested in the 
corporate fiduciary? There seems little 
reason why the courts should continue to 
insist on such registration, if other ade- 
quate safeguards are provided. 


Further Observations 


FEW other observations may be in 
order. 


A 


First, I might call attention to this ex- 
ample of how the extension of a rule to 
an unreasonable degree defeats the rule. 
This rule requiring earmarking of trust 
assets doubtless was a convenient and 
useful rule when it was first adopted. 
Later, in order to further protect trusts, 
corporations, whose securities were reg- 
istered in the name of a trustee, upon 
transferring those out of the name of the 
trustee were required, at their peril, to 
determine the authority of the trustee to 
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make the transfer.*4 The placing of this 
burden on corporations was not essential 
to the maintenance of the rule relating to 
earmarking, but it seems to be leading to 
its undoing. To avoid the consequences 
of that burden on transfer agents, the 
stock exchanges ruled out the sale of se- 
curities registered in the name of a trus- 
tee, and this has led to the demand that 
fiduciaries be permitted to register se- 
curities in the name of a nominee. Now 
we find legislation not only authorizing 
this, but also attempting to overcome the 
burden of companies whose securities are 
registered in the name of a fiduciary of 
passing upon the authority of the fiduci- 
ary to transfer them.*®° How practical 
such legislation may be in remedying the 
mischief, will have to await the manner 
in which it is applied by the courts. As 
yet transfer agents place little reliance 
thereon, because of the exception found 
in the statutes concerning actual notice 
that a breach of trust is being committed. 
It might be difficult in many cases to dis- 
prove that a corporation did not have 
actual knowledge of the terms of a trust, 


34. For citation of authorities, see 3 Scott, § 325, 
note 4. In England, the contrary rule was es- 
tablished. Hartga v. Bank of England, 3 Ves. 
Jr. 55 (1796);. In re Perkins, 24 Q. B. D. 
61%, €16 (1890). 

35. Section 3 of the Uniform Fiduciaries Act, 
adopted in Alabama, California,* Colorado, 
Delaware,* District of Columbia, Idaho, IIli- 
nois, Indiana, Louisiana, Maryland, Massa- 
chusetts,* Nevada, New Jersey, New Mexico, 
New York,* North Carolina, Ohio,* Pennsyl- 
vania, Rhode Island,* South Dakota, Utah, 
Wisconsin, Wyoming. States with asterick 
have not adopted the full Act, but Section 3 
or a similar statute. Ohio has adopted the 
Act, omitting Section 3. 
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if it is to be charged with the actual 
knowledge of each officer and employee. 

Next, may I call attention to the im- 
portance of the doctrine which has been 
adopted by the courts, that when they 
find a trustee has acted in good faith, 
they will not inflict on the trustee losses 
which have been suffered by the trust, 
although the trustee may have commit- 
ted a breach of trust, if the loss has not 
been caused by that breach. The doctrine 
is sound, and might well be applied to 
many situations. It is in keeping with 
the views expressed by some courts that 
it is important to encourage men to as- 
sume the burden of acting as trustee by 
protecting them from unfounded claims. 
That is the view of the real statesman. 
Let there be no relaxation of any rule 
which requires the highest integrity, 
good faith and fair dealing, but let -us 
avoid penalizing honest men who assume 
these burdens because they fail to follow 
a rule of administration which is not es- 
sential to the maintenance of the stand- 
ard of honor required of a trustee. 

Some may feel that it is not necessary 
to show such tender regard toward a cor- 
porate trustee. Possibly not, but surely 
someone, some day, will pay for the fail- 
ure to do so, for corporate trustees will 
not continue to render such services un- 
less they can make a reasonable profit for 
so doing. 

This refusal to impose penalties on 
honest trustees is inherent in a court of 
equity. It should not be necessary to 
provide by legislation that a court of 
equity may do equity. However, the pro- 
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vision in the British Trustees Act of 
1925, § 61, is salutary: 





“If it appears to the court that a trus- 
tee *** is or may be personally liable for 
any breach of trust, *** but has acted 
honestly and reasonably and ought fairly 
to be excused for the breach of trust and 
for omitting to obtain the direction of 
the court in the matter in which he com- 
mitted such breach, then the court may 
relieve him either wholly or partly from 
personal liability for the same.” 










The courts of this country have recog- 
nized their inherent power to do equity 
without the prompting of legislation. 
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INALLY, may I call attention to an- 

other important principle which has 
been developed in connection with this 
subject. When the courts establish a new 
rule of administration for the guidance of 
trustees or adopt, as applicable in their 
state, a rule which may have been promul- 
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gated at an earlier date in another state, 
it should be made prospective in its opera- 
tion so as not to penalize trustees who 
have acted in good faith in a manner in- 
consistent with such rule. That is the 
effect of the decisions of the Supreme 
Court of Pennsylvania in connection with 
mortgages taken in the name of fiduciary 
corporations and allocated to trusts only 
on their books. In Yost’s Estate, it con- 
demned the practice and held the trustee 
liable. Later, it recognized that the rule 
had not been clearly understood. So when 
later cases were presented, it decided that 
the trustees should not be held liable for 
loss.*6 





This principle should lead to desirable 
results in the development of rules of 
trust administration. Observe that I 
again refer to rules of administration, 
not rules of the common law. Recogni- 
tion of the distinction makes possible the 
principle of prospective operation. A 
rule of the common law being presumed 
to be a pronouncement of essential jus- 
tice is generally not regarded as being 
susceptible of being made to govern fu- 
ture but not past conduct.*7 A rule of 
trust administration does not partake of 
the nature of a rule of law. If this be 
c'early recognized, then it should be pos- 
sible for courts of equity, whenever they 
observe any practice among trustees or 
other fiduciaries which they deem unde- 
sirable, to announce a new rule for the 
future guidance of trustees, and at the 
same time avoid injustice by making the 
rule strictly prospective in its operations. 
That should present an opportunity for 
improvement in this field which has been 
lacking because of the desire of the 
courts to deal justly and not to penalize 
trustees who have acted honestly and in 
accord with the practice theretofore 
existing. 

{[Mr. Capron acknowledges his indebtedness to 
Charles Morris, of the New York Bar, for the in- 
formation in footnotes 30, 31, 35 and Appendix, 
and to many members of the Bar, to whom he 


wrote for information with respect to the statutes 
of their States and unreported decisions. | 





36. In re Guthrie’s Estate, supra, n. 15; In re 
Dilion’s Estate, 324 Pa. 252, 188 Atl. 134 
(1936); In re Harton’s Estate, 331 Pa. 507, 
1 Atl. (2nd) 292 (1938). 

37. But ef. Great Northern Railway Co. v. Sun- 
burst Oil & Refining Co., 287 U. S. 358, 77 

L. ed. 360, 85 A. L. R. 254 (1932). 
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Statutes Authorizing Registration of Trust Assets 
in the Name of Fiduciary’s Nominee 





Statute To Whom Applicable Capacity 
Calif.: The Bank Act, Gen. Trust Companies Executor, administra- 
Laws, Act. 652, Sec. 105 tor, guardian, and trus- 
tee 
Fla. : Stats., 1941, ch. 691 Corporations and Trustee 
individuals 
Ky.: Sen. Bill 40, Laws of Bank or trust companies, Executor, administra- 
1944 including co-fiduciaries tor, guardian, commit- 
tee, agent or trustee 
La. : Dart’s La. Gen. Stats., Corporations and Trustee 
Sec. 9850.51 individuals 
Minn.: Minn. Stats., 1941, Secs. Banks, trust companies Fiduciary 
48.39, 48.74 and national banks, in- 
cluding co-fiduciaries 
Nev.: Ch. 136, Laws of 1941 Corporations and Trustee 
individuals 
N. H.: Pub. Laws, Ch. 264, Sec. Trust companies or simi- Fiduciary 
17-a (S. B. No. 34, Laws lar corporations and na- 
of 1941) tional banks, including 
co-fiduciaries 
N. J Ch. 114, Laws of 1944 Banks, trust companies Fiduciary 
and national banks, in- 
cluding co-fiduciaries 
N. Y.: Surr. Ct. Act, Sec. 231; Banks and trust compa- Executor, administra- 
P. P. L., See. 25 nies, including co-fiduci- tor, guardian, trustee 
aries; individual fiduci- 
aries employing nominee 
of bank, trust company, 
national bank, or private 
banker 
N. C Code, 1939, See. 4035-(1) Banks Fiduciary 
(Ch. 197, Pub. Laws 1939) 
Okla.: Stats., 1941, Tit. 60, Sec. Corporations and Trustee 
175.15 individuals 
Ore.: Comp. Laws Ann. 1940, Trust companies Fiduciary 
See. 40-1216 
Pa. 7 P. S., See. 819-1108 Banks and trust compan- Fiduciary 
ies 
S. D.: Sen. Bill No. 17, Laws of Corporations and Trustee 
1943 individuals 
Tex Vernon’s Civ. Stats., Art. Corporations and Trustee 
7452b-16 individuals 
Wis. Stats., 1941, Sec. 223.05- Banks, trust company Executor, administra- 
(2) (Ch. 247, Laws of banks, national banks, in- tor, guardian, and tes- 
1941) cluding co-fiduciaries; in- tamentary trustee 
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A MODEL PROBATE CODE 


Round table discussion of problems confronting the Committee 
Drafting Model Probate Code, R. G. PATTON, Minneapolis, chair- 
man; PROFESSOR LEWIS M. SIMES, University of Michigan Law 
School; and PROFESSOR THOMAS E. ATKINSON, University of 


Missouri Law School. 


Mr. PATTON: The work of this Com- 
mittee originated in an article in the 
February 1940 issue of The Journal of 
the American Judicature Society by Pro- 
fessor Atkinson, entitled, “Wanted: A 
Model Probate Code.” That summer our 
Committee was appointed. We were aid- 
ed by advisory committees appointed by 
some forty of the State Bar Associations. 


The main subdivision titles of a model 
probate code were tentatively decided on 
in the 1942 and 1943 reports. We finally 
got to the point where we were ready to 
start selecting from present statutes (or 
drafting new statutes) the wording of 
sections which should correspond to these 
major subdivisions. Fortunately we 
found the Research Division of the Uni- 


versity of Michigan ready to help us 


spend time and money in doing so. That 
Division, of which Professor Simes is 
head, for the last two years has been 
spending the time of at least one full- 
time man and at least two half-time par- 
ties, and they have done wonderful 
work. In addition to that, the Commit- 
tee’s members have been holding two an- 
nual three-day sessions. 


A draft of a Model Code has been pre- 
pared. We are nearing the point where 
our Committee needs to have the counsel 
of probate practitioners all over the 
United States in regard to points that 
could be considered controversial. Unless 
too many points come up needing further 
consideration, we ought to have it fin- 
ished in another year or so. 


PROF. SIMES: We have no notion that 
there is any particular merit in uniform- 
ity. It is our unanimous purpose to 
prepare some material which will be use- 
ful to any state legislature which wishes 
to make changes in its probate laws. It 
is quite likely that no state would adopt 
this Code in toto. It has to be fitted into 


the jurisdictional system then existing, 
and that can be done only by some adjust- 
ment; on the other hand, there may be 
only two or three sections that might be 
taken over by a particular state. 


We have a number of overall objectives. 
We want probate procedure to be effi- 
cient and speedy. We think that some- 
thing can be done in improving the qual- 
ity of the judges because so many States 
do not require probate judges to be mem- 
bers of the Bar. The probate court 
should be raised to the same standard as 
the trial court of general jurisdiction. 
Whether it is the same court or not, is 
not greatly important, although we have 
worked out our first draft in such a way 
that the trial judge of the court of gen- 
eral jurisdiction sits in probate matters. 
By a very easy adjustment of a few sec- 
tions, it would be possible to have it a 
separate probate court, but to make our 
plan work efficiently, a separate court 
would have to be somewhat like the pro- 
bate courts of Massachusetts whose 
judges have qualifications comparable to 
the judges of the Superior Court of that 
State. 


The four issues to be discussed here 
represent problems that have vexed us 
and we should like to know how you feel 
about these matters. 


Should Notice Be Given? 


PROF. ATKINSON: The respective gen- 
eral approaches of Mr. Patton and Mr. 
Simes and myself differ. They are real 
property people, interested in the certain- 
ty of the legal title. I am interested in 
the widows and orphans. So we have 
this constant interplay between the real 
property men and the widows and or- 
phans, and they have both been repre- 
sented in the preparation of this draft. 

The first problem that troubles us is: 
Should notice normally be required be- 
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fore initiating proceedings to administer 
a decedent’s estate? 


That question has to do both with pro- 
bate of the will and appointment of a 
personal representative. Historically a 
will of personalty could be probated in 
common form by the ecclesiastical court 
upon the executor simply appearing be- 
fore the court and swearing to the will. 
No notice of his application was neces- 
sary. There was also a probate in solemn 
form upon notice to the spouse and kin, 
and this could happen after probate in 
common form. The purpose of solemn 
form was to make the probate final, be- 
cause common form probate could be set 
aside at any time within thirty years; 
however, most wills were merely probated 
in common form. 


In the case of intestacy, the ecclesiasti- 
cal courts granted letters of administra- 
tion to the surviving spouse without no- 
tice to anyone, but if there was no sur- 
viving spouse, all of the next of kin had 
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to be cited before letters of administra- 
tion were granted. The modern English 
procedure, I believe, allows both probate 
and grant of letters without notice. 


American jurisdictions divide some- 
what equally as to whether they will al- 
low probate without notice, and the re- 
spective jurisdictions usually apply the 
same rule to appointment of a representa- 
tive. 


Incidentally, my experience as drafts- 
man of the Uniform Ancillary Adminis- 
tration Act,* leads me to make this 
observation: Very often people who have 
been practicing in a state which requires 
notice, can’t understand how you can dis- 
pense with notice; on the other hand, 
people who have been practicing in the 
non-notice state, think it is most unfor- 
tunate that you have to delay in getting 
the estate started by giving notice. 


In almost half of the states no notice 
is required either for probate or for the 
grant of letters of administration, on the 
theory that the court has jurisdiction in 
rem and that sufficient notice will be 
given by the subsequent proceedings in 
the estate, provided, of course, the time 
to object is not unduly curtailed. The ad- 
vantages of this procedure are quite ob- 
vious. The absence of necessity for no- 
tice results in a more expeditious initia- 
tion of administration and, consequently, 
in the settlement of the estate. Avoid- 
ance of the expense of the notice is a 
minor factor, but most important of all 
is that no special administrator is neces- 
sary during the pendency of the applica- 
tion for appointment of the regular rep- 
resentative. Often if the appointment is 
postponed in order to give notice, it is 
necessary that someone act in the mean- 
time. The special administration is al- 
ways a complication and an expense and 
has sometimes become a racket. Inas- 
much as the great majority of estates in- 
volve no controversy over the validity of 


*This Act is a companion to the Uniform Foreign 
Powers of Representatives Act, just approved by 
the Conference on Uniform State Laws, which in 
substance gives the domiciliary representative all 
the powers in an ancillary jurisdiction which 
adopts the act, when there is no application for 
ancillary administration. That idea came from 4 
committee of the Probate Division. 
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the will or who should act as representa- 
tive, the procedure without notice is com- 
pletely satisfactory in most cases. 


The disadvantages of the procedure 
without notice are that an improper per- 
son may be appointed administrator, and 
also that a relatively longer time must be 
given to contest the will. Naturally, if 
you probate the will simply by taking it 
down to the probate court, you must al- 
low a longer time to question or contest 
it than if you give notice by publication 
or citation, or both. 


The tentative conclusion reached by 
the Committee is that procedure without 
notice should be permitted. The objec- 
tions to this procedure are largely over- 
come by two devices: First, any person 
may file a demand for notice or, in sub- 
stance, the caveat to probate or appoint- 
ment of representatives, and in case this 
demand for notice is filed, notice must be 
given to the person filing the demand be- 
fore the will is admitted to probate or 
anyone is granted letters. The second 
device is that the court in any case may 
in its discretion require notice by publi- 
cation and personal notice to be served 
upon the interested parties. This, frank- 
ly, is a compromise, but we hope a rea- 
sonable one. 


If the probate and appointment are 
made without notice, the personal repre- 
sentative, when he is appointed, is re- 
quired to publish a notice of his appoint- 
ment in order that creditors may present 
their claims. In this connection a new 
device has been included in the draft: if 
notice is given before probate or before 
appointment, either because a caveat is 
filed or because the court orders notice 
in that particular case, the published no- 
tice of application for probate or for let- 
ters will include a notice to creditors to 
file their claims with the court. That will 
Save time because in the past the notice 
to creditors has been published only after 
appointment, and save a little expense be- 
Cause the single notice will serve for all 
purposes. 


Will Contests 


Pror. SIMES: Before taking the second 
point, there is one more statement about 
the scheme of the code. Wherever a por- 
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tion of our Code covers some model act 
or uniform act which has been or is being 
prepared by the Commissioners on Uni- 
form State Laws, we use that act. 


Our second problem is: what provisions 
should be made for a will contest? By a 
will contest we mean any proceeding in 
which the due execution of the will is put 
in issue—in which the issue of will or no 
will is presented. In a good many States, 
although there is no formal provision for 
contest after probate, there is an appeal 
from the probate court to the trial court 
of general jurisdiction in which the issue 
is tried absolutely new. That is nothing 
more than a contest. 


The principle which guided us in draft- 
ing the legislation on will contests is this: 
the recognized doctrine, approved by all 
experts on procedure, that there should 
be one trial and one appeal of an issue, 
should be applied to will contests. In a 
good many states there will be notice for 
all probate proceedings, and the issue of 
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will or no will may be presented there, 
and then there may be a contest in which 
the whole thing is tried over. Indeed, in 
some states there may be even three trials 
of that issue: the initial issue tried be- 
fore there is any probate; then a kind 
of procedure called a contest, and then an 
appeal to the trial court of general jur- 
isdiction, with a trial de novo. 

We have sought to eliminate that. 
Under our tentative draft, ‘if the pro- 
ceeding is initiated without any notice, 
interested parties have four months in 
which to come in and ask for a retrial of 
the issue. If the proceeding is initiated 
with notice, then contest must be before 
probate. The notice ordinarily would 
be three weeks’ publication in a news- 
paper. 

There are two exceptions to that lim- 
ited period for contest. One is as to an 
after-discovered will. My original feel- 
ing was that the presentation of another 
will ought to be just the same as any 
other matter and that when a will is ad- 
mitted to probate, that is res judicata 
that it is the last and only will, but a very 
large number of states do not so provide 
in their laws, and other members of the 
Committee felt differently. We even- 
tually worked out a draft in which a 
contest based on another will may take 
place at any time prior to the final order 
of distribution. 

Then there is a very liberal provision 
for reopening orders and decrees, for 
cause. This may be done any time with- 
in twenty days of the final discharge of 
the personal representative. 
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After-Discovered Will 


Pror. ATKINSON: Mr. Simes has re- 
ferred to the third point: Should special 
provisions be made for the probate of an 
after-discovered will? While it is pos- 
sible that the second will may not revoke 
or modify the first will, it usually does. 
An analogous situation is where a will is 
discovered after there has been a grant 
of letters of administration on a finding 
of intestacy. 

In very few states do statutes deal 
specifically with these situations. Some 
courts take the position that inasmuch as 
revocation is the ground of contest, the 
probate of the first will is an adjudica- 
tion that it was not revoked and that 
hence upon the expiration of the statu- 
tory period to contest the first will, there 
is no chance to probate the second will. 
In case of grant of letters of administra- 
tion, followed by the discovery of a will, 
the same philosophy may be applied. 

On the other hand, in a greater num- 
ber of jurisdictions, the after-discovered 
will may be probated. Some of these 
states require that the first order must 
be set aside before probate of the after- 
discovered will. Here the questions of 
fraud or suppression of the will become 
material as to whether that order will be 
set aside. Other jurisdictions do not re- 
quire that the first order be set aside. 
They allow the probate of the after-dis- 
covered will either on the theory that 









































the second will was never before the 
court and hence could not have been ad- 
judicated upon, or upon the theory of 
after-discovered evidence or the inherent 
power of the court to modify its decrees. 
All these courts will protect persons who h 
have acquired interests in good faith in a 
reliance upon the first order. f; 
The situation is further complicated in 0 
those jurisdictions which do not allow te 
late probate of the after-discovered will. te 
Here, if there is fraudulent suppression Pe 
of the will, it is possible that the court 
may allow a damage action, or it may im- Dl 





pose a constructive trust—even if there 
is no fraud. It is not clear, however, that 
these remedies are available, because the 
plaintiff has to rely on an unprobated 
will; and, furthermore, it is sometimes 
said that these actions will constitute col 
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lateral attacks on the first probate or 
grant of letters, and should be denied on 
that ground. 


The Committee has tentatively taken 
a compromise position and that is to al- 
low the probate of the after-discovered 
will at any time before final distribution 
of the estate, regardless of whether the 
normal time for contest has expired, and 
this, of course, will depend on whether 
there was notice before probate. There is 
the further limitation that no will can be 
probated more than five years after the 
decedent’s death. 


Much can be said for allowing the im- 
position of, a trust or a damage action 
after time for probate has expired, when 
fraud is established, but it is subject to 
the objection that you say there can’t be 
probate and then turn around and get the 
same result in substance by virtue of the 
equity suit or the legal action. The ten- 
tative conclusion reached by the Com- 
mittee is that neither action should be 
allowed even when fraud can be shown, 
thus cutting off all rights to claim under 
a will which is presented after final dis- 
tribution of the estate. 


Dispensing With Administration 


Pror. SIMES: The fourth matter is: 
What provisions should be made for dis- 
pensing with administration of an es- 
tate? Many American lawyers feel it is 
unthinkable that we should try to do 
away with official administration of any 
considerable number of estates, but, on 
reflection, we will find that that is not a 
sound position to take. 


Studies have been made, in which it 
has been determined that a very consider- 
able percentage of small estates are in 
fact not probated. We ought to adjust 
our law to that fact. In other legal sys- 
tems and predecessors of our present sys- 
tem, there are many precedents for dis- 
pensing with probate. 

I suppose today the reasons for official 
probate are these: We need to gather in 
the estate of the decedent, determine who 
are the distributees, find out and pay his 
creditors, and sometimes we need a clear 
record of the transfer of title by death so 
that subsequent purchasers will have 
dociments to rely on. Yet there are 
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situations where even these considera- 
tions do not require official probate. 

We start out in our Model Code with a 
rather general statement to take care of 
cases where there are no debts and there 
is no will, and where either there is a sole 
heir, or the heirs are all agreed, and they 
have the assets in their possession. There 
is no particular reason why one of them 
should rush in and get himself appointed 
administrator so as to get a fee, and we 
try to provide that the court would deny 
appointment in those cases where that is 
the only object. 

Suppose some of these people want to 
sell the property, how does the purchaser 
know they are the successors? We pro- 
vide procedure for the determination of 
distributees, which is simpler than the 
ordinary probate procedure. If the trans- 
fer is to take place soon, however, it is 
possible that the purchaser will not wish 
to rely on the determination of absence 
of debts, and he may wish probate. 

Six sections are devoted to cases of 
small estates where, because of the 
amount involved, it is not likely there is 
going to be much litigation over it, and 
there are three situations taken care of: 

(1) The small estate where there is 
some particular asset which the distribu- 
tees wish to gather in; in other words, 
perhaps everything is held by the hus- 
band and wife as tenants by the entire- 
ties, or here is a bank account, or an auto- 
mobile registered in the husband’s name, 
or a small block of stock, and the corpo- 
ration is not justified in paying the divi- 
dends to the heir. We have followed in 
general a procedure laid down in Califor- 
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nia and Illinois: that the distributees 
prepare an affidavit and present it to the 
person who is holding the property or 
debt, stating that there are no creditors 
or that they have been paid, that they are 
the distributees and are entitled to the 
property. This affidavit protects the per- 
son who pays over the property or money, 
but the distributee is then liable if any 
creditors turn up. 

This is permitted only in very small 
estates—$1,000 over exemption. Further- 
more, if the debtor or possessor of the 
property is a little doubtful about it, he 
can require suit, and an action will then 
have to be brought to determine the ques- 
tion. 

(2) A procedure for a jurisdictional 
determination of no necessity of adminis- 
tration; in other words, the parties go 
into court and represent that the size of 
the estate specified in the statute has not 
been exceeded, and ask the court to order 
that no administration is necessary. The 
parties may have misrepresented the size 
of the estate or the existence of creditors, 
so the whole matter may be reopened 
within a year by interested parties, and 
the order of “no administration” revoked. 

In either of these two situations, the 
matter cannot be initiated until thirty 
days after the decedent’s death; in other 
words, if somebody wants the administra- 
tion, he has time to start it. 


(3) A summary or shortened admin- 
istration. We get the personal represen- 
tative appointed, have the inventory and 
appraisal and then the administrator may 
come in and show that the assets are so 
small that there will be nothing to pay 
general creditors; in other words, no- 
thing but costs of administration and 
taxes, and widow’s allowance and funeral 
expenses (i.e. especially preferred 
claims), and on that showing the court 
may then order an immediate distribu- 
tion without further delay. 

I might add that statutes on the sub- 
ject are increasing rather rapidly in the 
United States. 


Gpen Discussion 


MR. GILBERT T. STEPHENSON [Wil- 
mington, Del.]: Does summary adminis- 
tration apply to testate estates as well as 
to intestate estates? 
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PRoF. SIMES: The will has to be pro- 
bated. No one can show a title through 
a will until the will has been admitted to 
probate. Having probated the will, sum- 
mary administration may apply. 

Mr. STEPHENSON: Do you have any 
limit on the value of the estate that may 
be brought under the summary adminis- 
tration? 

PRoF. SIMES: Yes; when, after the in- 
ventory and appraisement have been filed 
by a personal representative, it is estab- 
lished that the estate, exclusive of ex- 
emptions and allowance to the surviving 
spouse and children, does not exceed an 
amount sufficient to pay preferred claims. 


Mr. WILLIAM G. OWENS [Williston, 
N. D.]: Have you given consideration to 
a decree of heirship provision? 

PROF. SIMES: We have a section on this 
simplified procedure for what we call de- 
termination of distributees, which would 
include heirs as well as devisees. If you 
are determining devisees, the will must 
be admitted to probate, but this proce- 
dure is more specially useful after the 
time for presenting claims has gone by. 
We have a statute to the effect that if 
there is no administration on the estate 
of a decedent for five years after death, 
no claims are valid against the estate 
thereafter. Therefore, all you need is the 
procedure for determining distributees. 

Mr. ALVIN E. EvANs [Lexington, Ky.]: 
If you have a will that has been forged or 
fraudulently procured, and probated, and 
the administration carried out rather 
rapidly, and then subsequently a will is 
discovered which straightens out the 
whole matter, it seems to me a very great 
hardship to say that this subsequently 
discovered will is not going to be pro- 
bated, because the administration has al- 
ready been completed, especially if you 
have no provision for an action in tort. 

PrRoF. SIMEs: I think that was the opin- 
ion of the rest of the Committee and 


. maybe they were right. 


Mr. W. L. NossAMAN [Los Angeles]: 
Why should persons who are guilty of a 
fraud be entitled to any benefits in a will 
case where they would not be in equity 
generally? It seems to me perhaps it 
would be a case for extending the rights 
which a party interested in the estate 
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might have under the rule rather than 
limiting them so severely as the proposed 
draft does. 


PROF. ATKINSON: Our solution is ob- 
viously a compromise. You have two 
types of cases.’ One, where there is no 
fraud at all. In that situation there are 
a number of jurisdictions which say that 
after the time for contest has gone by, 
there just can’t be any relief. 


The other situation involves fraud in 
suppressing the second will, or, what is 
right next door to it, fraud or forgery in 
connection with the one that was pro- 
bated. Should these cases have a differ- 
ent provision for them? Our position up 
to this point, as a result of the compro- 
mise, is that there should not be any dif- 
ference; that the object was to get some 
point where you could say it is final 
against everything, so that the person 
buying the property would say, “I know 
they can pass title to it,” because so far 
as they are concerned, they do not know 
any more about cases where there is 
fraud than where there is no fraud. 

Maybe we should make some special 
provision in case of fraud. That is one 
of the things on which we would like your 
opinion. 

Mr. NOSSAMAN: Undoubtedly the pro- 
cedure you suggest has administrative 
merit, but I think there are other objec- 
tives in a legal system than developing a 
nice technique, and it appears to me as 
though you are putting a premium on a 
type of fraud which courts of equity have 
found themselves able to relieve against 
in a great many cases, and that would be 
rather unfortunate. 
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ProFr. ATKINSON: I am glad to have 
that comment, because that was my orig- 
inal opinion. In doing any job like this, 
you have to make compromises. 


PRoF. SIMES: There are hundreds of 
analogies that one can think of in the 
ordinary civil practice where the same is 
true, and there isn’t any relief. I am sued 
on a forged note and I pay and, of course, 
I can’t prove it is forged, and twenty 
years later I get some proof of the forg- 
ery. I suppose it isn’t likely there is 
much I can do about it. Of course, if 
there was a concocted scheme, I might 
have a tort action. 


Mr. EVANS: I think that is what the 
California courts call extrinsic rather 
than intrinsic fraud and they probably 
would admit the original decree was void 
for lack of appropriate procedure. 


PROF. SIMES: I think there is a kind of 
fraud which permits a court to reopen 
practically any judgment. I think you 
will find some discussion of that in the 
American Law Institute Restatement of 
Judgments. I didn’t have in mind pre- 
cluding that particular kind of fraud. 


Mr. G. G. ZABRISKIE, [New York]: Ap- 
parently the sense of the Committee is 
that the practice of the probate without 
notice is preferable. This may not often 
be important, but at least in some states. 
the legatees never get any notice until 
the executor is ready to account and dis- 
tribute, which may take a long time. A 
legatee usually likes to know if he has 
something coming to him from an estate. 
It would give him a chance to watch the 
interests of that estate. 
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In some states you may even have an 
accounting without anybody’s getting 
any practical knowledge of it. Perhaps 
all they have to do is publish notice in the 
local newspaper, which nobody outside 
the state may ever see. Is there any pro- 
vision in your Model Code about subse- 
quent notice to legatees? 


PROF. ATKINSON: Yes. We provide for 
both notice by publication and a copy of 
the notice to be served by registered mail 
on each heir and devisee. Publication is of 
no practical value but of legal value. You 
have to take care of the people you don’t 
have notice of, and it meets the require- 
ment of due process. 


PRoF. SIMES: There are two occasions 
when the Code absolutely requires no- 
tice. One is at the beginning of the pro- 
ceedings, either before there is any hear- 
ing or, if the will is admitted without 
notice, immediately on the appointment 
of the personal representative; the other 
is on the petition for a final accounting 
and distribution. 


CAPTAIN MORTON J. BARNARD, U.S.A. 
[Formerly of Chicago]: We are going to 
be faced with a great many wills of ser- 
vice men prepared while they were in the 
service, where the witnesses will not be 
available to testify at the probate. The 
will probably will meet the technical re- 
quirements because the standardized 
forms pretty well cover such situations, 
but consideration should be given in the 
Code to a provision that where the wit- 
nesses are not available, it is not neces- 
sary to prove they are dead but merely 
that they are not available, and that the 
will may be admitted in the first instance, 
subject to a contest to set it aside if it 
appears that ground therefore exists. 


Pror. ATKINSON: The Commissioners 
on Uniform Laws have just passed a 
model act (not a uniform act) taking 
care of not only wills but deeds, where 
the formalities were not complied with. 
This act practically says that no formali- 
ties, other than the signature and inten- 
tion that it should operate as a will, will 
be necessary in the case of a soldier’s 
will, and on the principle that model acts 
go in the Code, I suppose that will go in. 
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CAPTAIN BARNARD: There is a danger 
of going too far overboard the other way, 
and when you say that anything that is 
signed by a service man will do, you will 
open the door for fraud and error. The 
point I had in mind is not doing away 
with the formalities required for wills 
but with the necessary proof in the first 
instance, which is an entirely different 
proposition, assuming that a will is prop- 
erly executed. 

Mr. PATTON: In addition to the usual 
section in regard to proof of wills, Sec- 
tion 116 provides: “The provisions of the 
preceding section as to the testimony of 
subscribing witnesses shall not be deemed 
to exclude the production of other evi- 
dence at the hearing on the petition for 
probate and the due execution of the will 
may be proved by such other evidence,” 
regardless of whether the testator was a 
service man or not. 


Mr. SIMES: I wonder how you feel 
about the general proposition that the 
probate court should not be an inferior 
court in any sense of the word, that it 
should be on a par with the trial court of 
general jurisdiction, or that it should be 
the same court if that is a more conven- 
ient method of organization. 

Mr. PATTON: In most of the states 
where there is trouble along that line, 
there are movements already in force to 
change the situation. For instance, in 
Minnesota, where anyone who can get the 
votes can be a probate judge, the judicial 
council is working for an organized juris- 
dictional system in which every jurisdic- 
tional officer will be “learned in the law.” 

Mr. EVANS: In one case a will was holo- 
graphic, and the lady who made it 
scratched out the name of the original 
beneficiary and wrote in the name of an- 
other. The probate judge found this was 
the will of the testatrix, but he didn’t find 
which one was the will, the one scratched 
out or the other. The attorneys for the 
trustee had to go to the circuit court to 
ask for a construction of the will. That 
is an illustration of the kind of mix-up 
we have. We ought to have a judge who 
knows the law and at the same time we 
ought to have a court of general jurisdic- 
tion which can construe. You need the 
two things together to accomplish real 
reform. 
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STATE AND FEDERAL TAXATION, 1943-1944 


WALTER L. NOSSAMAN 
Brady & Nossaman, Los Angeles; Committee Chairman 


I. Inheritance Tax Matters Involving 
Two or More States 


(1) The Exemption from State Inheri- 
tance Tax of Intangibles of Non-Resident 
Decedents. The 1943 report of the Com- 
mittee set forth in considerable detail the 
problem presented by those few states which 
do not have statutory exemption from in- 
heritance tax of intangibles of non-resident 
decedents. As indicated in that report, there 
are at least four states left without exemp- 
tion statutes: Georgia, Montana, South 
Dakota, Texas. In addition, there is some 
question with respect to Arkansas and Okla- 
homa. None of the legislatures of these 
states was in regular session in 1944. In 
Georgia, the problem is particularly compli- 
cated because it is believed that a constitu- 
tional amendment will be required. 

(2) Exemptions, Reciprocal or Otherwise, 
of Gifts for Charitable Purposes. The last 
two reports of our Committee stressed the 
desirability (especially in these days when 
charitable transfers have decreased both in 
number and amount) of extending exemp- 
tions from tax of transfers for public, char- 
itable, religious and educational purposes. 
Most of the states have some provision 
exempting transfers of a charitable nature 
from death taxes, but generally upon condi- 
tion either that the recipient be a domestic 
institution or that the bequest be used with- 
in the state. Some states condition the ex- 
emption of transfers to such institutions 
outside the state on a reciprocal exemption 
by the state where the beneficiary is lo- 
cated. During the past year there has been 
only one addition (Puerto Rico) to the list 
of jurisdictions which do not limit exemp- 
tions to institutions in the state or territory 
where the donor resides. The honor roll of 
jurisdictions which accord universal exemp- 
tion to charitable, etc. transfers now stands 
as follows: Alabama, Arizona, Arkansas, 
Delaware, Florida, Georgia, Hawaii, Missis- 
sippi, Nebraska, New York, North Dakota, 
Puerto Rico, Tennessee and Virginia. 

The following states have reciprocal stat- 
utes with respect to exemptions of the char- 
acter mentioned: California, Colorado, Con- 
necticut, Kentucky, Maine, Massachusetts, 
Minnesota, North Carolina, Ohio (limited 
to public institutions of learning, and hospi- 
tals not for profit), Oregon, Rhode Island, 
Washington and Wyoming. 


In addition to the considerations which we 
have heretofore urged in favor of the exten- 
sion of such exemptions we point to the 
further fact that at the present time mem- 
bers of the armed forces, assigned to places 
regardless of their domicile, are thus pos- 
sible participants of the beneficence of in- 
stitutions of the character mentioned every- 
where located. No doubt in course of time, 
under the proposed extension of the credit- 
ing device of the Federal Estate Tax Stat- 
ute, referred to in the “Groves” report, 
these exemptions will perforce be extended 
universally, but meanwhile we renew our 
recommendations to extend these exemptions 
forthwith. 


(3) Promotion Through Uniform Laws 
or Otherwise of Some Means of Resolving 
Conflicts as to Domicile. Statutes permit- 
ting compromises among the claimant states 
in cases of disputed domicile are in force in 
the following states, some of the statutes 
carrying a further provision for arbitration 
where the attempt at mutual agreement 
fails: California, Delaware, Massachusetts, 
New Jersey, New York and Pennsylvania. 


We repeat the recommendation that the 
solution of domiciliary tax conflicts be ac- 
complished by the further extension of the 
crediting device in the Federal Estate Tax 
Law, which would deny credit for state 
death taxes paid by all estates in those juris- 
dictions where the State does not consent to 
a determination of the issue of domicile by 
a tribunal such as the Tax Court of the 
United States. Meanwhile, we note with ap- 
proval the efforts made among the states 
themselves to provide machinery for mutual 
agreement and arbitration. 


Competition among the States, as regards 
domiciles of deceased persons of substantial 
wealth, is augmented by the disparity in the 
death tax rate structures, that encourages 
property owners, during their lifetime, to 
attempt to escape the incidence of taxes un- 
der the laws of certain states, whereas if 
greater uniformity of rates existed the prop- 
erty owner would have no reason to attempt 
colorable changes of domicile. In so far as 
the various states tend to equalize ‘death tax 
burdens, disputes as to domicile will tend to 
diminish. An ideal state death tax struc- 
ture which has been suggested by one of our 
ablest state tax commissions would impose 
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primarily on each estate a tax equal to the 
amount permitted as credit by the federal 
statute plus a small percentage of the resi- 
due of the estate, the percentage to be deter- 
mined by the needs for revenue of the re- 
spective states. 


II. Federal Estate Taxes 


(1) Community Property. The important 
problems affecting the community property 
states raised by the 1942 amendments to 
Section 811 (e), Internal Revenue Code, 
have been left unresolved through the Su- 
preme Court’s dismissal, on jurisdictional 
grounds, of Flournoy v. Wiener, 88 L. Ed. 
Adv. Ops. 478. 

(2) Powers of Appointment. The Com- 
mittee’s 1943 report set forth in considerable 
detail the provisions of the Revenue Act of 
1942 relating to the taxation of powers of 
appointment, and discussed the problems re- 
lating to the release of powers. Inequitable 
situations resulting from this legislation 
were pointed out. The statute as it then 
read gave the holders of powers of appoint- 
ment until March 1, 1944, to release them 
free of gift and estate tax liabilities. Be- 


cause of the complicated nature of this legis- 
lation and, it is hoped, with a view toward 
corrective amendments, Congress in the Rev- 
enue Act of 1943 (Section 505) extended the 
time for the release of such powers of ap- 


pointment to and including December 31, 
1944. 

This further extension of time will enable 
Congress, if it is so disposed, to reconsider 
the major problem of the wisdom of taxing 
powers of appointment in the manner pro- 
vided by the Revenue Act of 1942. Among 
the suggestions made in the 1943 report 
was one that the tax be made to depend not 
upon the exercise or non-exercise of the 
power but rather upon the relationship to 
the donee of the power of the persons taking 
under it; another was that the 1942 law 
might more equitably be made prospective 
only. 

An important decision under the pre- 
1942 law is Estate of Rogers v. Helvering, 
88 L. Ed. Adv. Ops. 148 (Dec. 6, 1943), hold- 
ing the exercise of a general power taxable 
in toto, even though it in part duplicated 
provisions applicable in default of appoint- 
ment. It is intimated that the result might 
have been different if the donee had merely 
echoed limitations over in default of exer- 
cise. 

(3) Possibility of Reverter. Certain con- 
siderations applicable both to estate and 
gift taxes will be noted here. If the grantor 
retains a possibility of reverter, the transfer 
is subject to gift tax on the value of the 
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property transferred, less the value of the 
reversion or possibility of reverter (Smith v. 
Shaughnessy, 318 U. S. 176, 87 L. Ed. 690 
(1943) ), provided such value can be ascer- 
tained by recognized actuarial principles 
(Robinette v. Helvering, 318 U. S. 184, 87 
L. Ed. 700 (1943) ). The value of the prop- 
erty so transferred is also included in the 
gross estate for estate tax purposes, less 
the value of any outstanding life estates 
(Helvering v. Hallock, 309 U. S. 106, 84 L. 
Ed. 604 (1940); Reg. 105, Section 81.17). 


The doctrine of Helvering v. Hallock does 
not apply to reversions by operation of law 
(Commissioner v. Kellogg, 119 F. 2d 54, 
C.C.A. 3; Estate of Mabel Houghton, 2 T.C. 
871; Estate of Ellen Goodyear, 2 T.C. 885; 
Estate of Smith M. Flickinger, C.C.H. Dec. 
13,551 (M), T.C., Oct. 16, 1948); nor, ac- 
cording to certain recent decisions, does it 
apply where the possibility of reverter is ex- 
tremely remote (Francis Biddle Trust, 3 
5 gt iS ; Estate of Benjamin L. Allen, 
3 T.C., ; Estate of Abby R. Smith, 
C.C.H. Dec. 18,949 (M), T.C., May 28, 
1944). 


The rule adopted in the gift tax case of 
Smith v. Shaughnessy, supra, could well be 
applied to the estate tax. The court there 
held that the interests transferred were sub- 
ject to gift tax while the interest retained 
(the reverter) was not. Thus, the value 
of the gift, subject to tax, was the value of 
the assets transferred excluding the value 
of the reversionary interests. A similar rule 
could be applied to the estate tax by a stat- 
ute providing that only the value of the re- 
version or reverter shall be included in the 
gross estate of the grantor. 


Congress might well consider an amend- 
ment applying the gift tax to the entire 
value of the property transferred, excepting 
only reversionary values actuarially deter- 
minable, and exempting from the estate tax 
the entire value of the property transferred, 
subject to the same exception. Where the 
reverter is of such questionable value that 
it cannot be valued on actuarial principles, 
it should be disregarded for both taxes. This 
proposed amendment is, in effect, a con- 
firmation of Smith v. Shaughnessy as to the 
gift tax. As to the estate tax, it is not a re- 
turn to Helvering v. St. Louis Union Trust 
Company, 296 U. S. 39, overruled by the 
Hallock case. The proposed estate tax 
amendment would modify the Hallock doc- 
trine to the extent stated above. 


(4) Valuation of Securities. Section 
811 (k), I.R.C., added by the 1943 Revenue 
Act, provides that in cases where, because 
securities are not listed on an exchange and 
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because of absence of sales, their value can- 
not be determined on the basis of sales or bid 
and asked prices, the value of such unlisted 
stock and securities shall be determined by 
taking into consideration, in addition to all 
other facts, the value of stock or securities 
of corporations engaged in the same or 
similar line of business which are listed on 
an exchange. This gives recognition to a 
rule of evidence to which the courts have 
previously given effect. 


(5) Deduction of Disclaimed Gifts to 
Charity. In the Committee’s 1943 report, 
mention was made of the 1942 amendment 
to Section 812 (d) I.R.C., effective as to es- 
tates of decedents dying after Feb. 10, 1939, 
which allowed a deduction for disclaimed 
legacics passing to charity, provided dis- 
claimer was made prior to the date pre- 
scribed for filing the estate tax return. In 
many cases of decedents dying before 
October 21, 1942, the retroactive feature 
was of little value, because the time for fil- 
ing estate tax returns had already expired. 
Correcting this, Section 511 (a) of the 1943 
Revenue Act allowed a deduction if the dis- 
claimer was filed prior to Sept. 1, 1944. 





III. Federal Gift Taxes 


(1) Statutory Changes. The Revenue 
Act of 1943 amended the Gift Tax Law in 
the following respects: 


First. It extended the time to release 
powers of appointment without incurring 
gift tax liability to and including December 
31, 1944. 


Second. It added subsection (e) to Sec- 
tion 1000 I.R.C. to permit tax-free release 
prior to January 1, 1945, of powers reserved 
in pre-1939 trusts to control the disposition 
of the property or income, not including the 
power to revest title in the grantor. The 
purpose of the statute was to minimize in- 
equities resulting from the decisions in Es- 
tate of Sanford v. Commissioner, 308 U. S. 
39, and Rasquin v. Humphreys, 308 U.S. 54 
(Nov. 6, 1939), holding such gifts to be 
complete only when the reserved powers are 
relinquished. To obtain the benefits of this 
statute, the grantor must have treated, or 
must now consent to treat, the former trans- 
fer, if a gift tax law was then in effect, as a 
gift under Treasury regulations then in 
force. 
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(2) Decisions. 

(a) Valuation of Securities. The effect 
on marketability of a large block of stock 
continues to be recognized as an element in 
determining its market value. H. F. du 
Pont, 2 T.C. 246 (1943; appealed). For the 
effect of a “best-efforts” agreement, see 
Groff v. Smith, 43-2 USTC Par. 10,067 (D.C. 
Conn., 1943; appealed). On mean between 
high and low values in case of General 
Motors stock, see Mott v. Commissioner, 139 
F. 2d 317, 43-2 USTC Par. 10,077 (C.C.A. 
6). Actual value of stock governs although 
stock is subject to a provision that on sale 
it be first offered to other stockholders at a 
fixed value, there being no _ restriction 
against sale to stockholders at full value. 
Krauss v. United States, 140 F. 2d 510, 44-1 
USTC Par. 10,094 (C.C.A. 5). Cf. McCann, 
2 T.C. 702 (1943; appealed) where stock 
could be sold only to issuing corporation at 
a fixed price. 

(b) Consideration. Where the res was 
the donor’s note, unenforcible because with- 
out consideration, payment of interest there- 
on was a taxable gift. French v. Commis- 
sioner, 138 F. 2d 254, 48-2 USTC Par. 10,069 
(C.C.A. 8). 
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The transfer of $300,000 to a wife, pursu- 
ant to prenuptial agreement, for surrender 
of statutory rights in husband’s $5,000,000 
estate, held without consideration and sub- 
ject to gift tax (Fahs v. Merrill, 44-1 USTC 
Par. 10,116 (C.C.A. 5) ). Cf. McWilliams 
v. Harrison, 44-1 USTC Par. 10,119 (D.C., 
Ill.) holding transfer to wife in discharge 
of her marital rights in husband’s property 
to be for adequate consideration, following 
Lasker v. Commissioner, 138 F. 2d 989 
(C.C.A. 7). In Weymiss v. Commissioner, 
(C.C.A. 6, July 24, 1944), transfer of se- 
curities to prospective wife to compensate 
for loss of income under deceased first hus- 
band’s trust (terminable on remarriage) 
was held not subject to gift tax. 

(c) Future Interests. Whether a gift is 
of a future interest, denied benefit of annual 
exclusion, continues to occupy the attention 
of the courts. In Dora Roberts, 2 T.C. 679, 
aff'd, 44-2 USTC Par. 10,124 (C.C.A. 5, 
July 7, 1944) gifts of endowment annuity 
contracts, where beneficiaries did not have 
control over cash surrender rights, were 
held to be gifts of future interests, and pay- 
ments of premiums thereon were of like na- 
ture. ~Discretion in trustee to accumulate 
income or to pay it to beneficiaries, the prop- 
erty to be delivered to the beneficiary when 
he reaches forty years of age, is a gift of 
a future interest. Thomson v. Reynolds, 54 
F. Supp. 409, 44-1 USTC Par. 10,102 (D.C. 
Minn.). 

(d) Lien of Gift Tax. Section 1009, 
I.R.C., makes the gift tax a lien upon “all 
gifts made during the calendar year.” That 
the donee of any gift made during the year 
may be liable as transferee, to the extent of 
the gift, for all taxes resulting from the 
donor’s gifts during the year, see Marguer- 
ite FE. Baur, 2 T.C. 1016 (appealed). 


(e) Statute of Limitations. Section 
1025 (b) I.R.C., which gives an extra year 
for the collection of taxes from a donee, has 
again been construed to extend the Commis- 
sioner’s time to assert a deficiency to a case 
where he neglected to collect the tax from a 
solvent donor. (Hileen K. Vogel, C.C.H. 
Dec. 18,854 (M) (T.C., March 31, 1944).) 


IV. Income Taxes Affecting Estates 
and Trusts 


(1) Statutory Changes. The Revenue Act 
of 1943 effected two notable changes in the 
law relative to the taxation of income from 
estates and trusts. 

First. Income from certain discretionary 
trusts. Under Helvering v. Stuart, 317 U.S. 
154, income of a trust available for support 
of the settlor’s minor children was taxable 
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to the settlor, although no part was so used. 
Relief is given from this decision by the 
1943 Revenue Act which provides in sub- 
stance that the income from such a trust is 
taxable to the settlor only to the extent that 
it is actually used in the discharge of his 
obligation. The amendment applies only to 
those trusts where the payments may be 
made in the discretion of “another person, 
the trustee or the grantor acting as trustee 
or co-trustee.” (Section 167 (c), I.R.C.) 


Second. Relief from double taxation of 
trust income. The possibility of a double 
tax under Section 111 of the Revenue Act 
of 1942 (Section 162 (d), I.R.C.) was cor- 
rected by Section 133 of the 1943 Revenue 
Act to the effect that the beneficiary shall 
not be taxed with an amount in excess of 
the net income of the estate or trust. While 
the 1943 Act removes a flagrant inequity, it 
does little to simplify the law. The Senate 
Finance Committee report stated that other 
changes in Section 162 (d) might be neces- 
sary, and the technical staffs have been in- 
structed to examine the problem further to 
suggest a means of obtaining the objectives 
of the section in a simpler manner. In addi- 
tion to simplifying the statute, it is hoped 
that certain other points will be clarified. 
Among these the following have been sug- 
gested: 


The treatment of capital gains and losses 
in annuity trusts and in the year of final 
distribution of estates and trusts; whether 
local law governs in determining what, if 
any, estate income is distributable to heirs, 
devisees and legatees (in some states, e.g., 
Minnesota, income received by an estate 
during administration must be used for pay- 
ment of expenses of administration, estate 
taxes, leaving ordinarily no income in the 
distribution eventually made to heirs) ; 
whether widow’s allowance may be deemed 
paid out of income where required under 
state law to be paid from that source, if 
sufficient. 


(2) Decisions. (No attempt is made at 
exhaustiveness.) Income from specific leg- 
acy during administration held taxable to 
distributee (a trust), not to executor. (Es- 
tate of Charles R. Grigg, C.C.H. Dec. 13,769 
(M) (T.C. Mem,, Feb. 25, 1944.) Income 
which the trust beneficiary has the right to 
withdraw, held taxable to him, though not 
withdrawn. Edw. Mallinkrodt, 2 T.C. 1128; 
appealed. 

The decisions applying Helvering v. Clif- 
ford, 309 U. S. 331, continue to multiply. 
Among recent ones may be noted John 
Stuart, 2 T.C. 1103, on remand after the 
decision in Stuart v. Commissioner, 317 U.S. 
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154; Lewis Barker, C.C.H. Dec. 13,500 (M), 
T.C. Mem., Sept. 20, 1943 (doctrine inappli- 
cable where only right reserved to direct 
payment or accumulation of income) ; Glenn 
S. Allen, C.C.H. Dec. 13,697 (M), T.C. Mem., 
Jan. 19, 1944 (same result where grantor’s 
consent to distributions of principal or in- 
come required, and right to direct invest- 
ments reserved). 


V. Intergovernmental Fiscal Relations 
—Coordination of Taxes 


The acuteness of the current crisis arising 
from unbridled intergovernmental competi- 
tion for revenue as well as from rates reach- 
ing towards confiscation is emphasized by 
the emergence of the movement presently 
afoot to secure an amendment to the Federal 
Constitution curtailing the power of Con- 
gress to impose taxes on incomes, estates 
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and gifts. We take notice of this move- 
ment, not in the expectation that it deserves 
to or will succeed, but to point out that evils 
arising from imprudent tax legislation, in 
both nation and state, provoke proposals 
of more imprudent remedies. The legisla- 
tures of sixteen states (one-half of the total 
number required) have passed resolutions 
memorializing Congress in favor of an 
amendment to the Federal Constitution 
which would limit Congress in the imposi- 
tion of such tax rates to 25 per centum. The 
following states are reported to have adopt- 
ed the resolution: Wyoming, Rhode Island, 
Mississippi, Michigan, Indiana, Arkansas, 
Delaware, New Jersey, Iowa, Maine, Massa- 
chusetts, Pennsylvania, [!linois, Wisconsin, 
Alabama and Kentucky. 


The resolution has failed of adoption in 
several states including New York this year. 
We deplore the dissipation of energy in- 
volved in this movement. The resolution as 
originally advanced would restrict the limi- 
tation of the taxing power to times of peace 
but some of its advocates now argue for un- 
limited restrictions, consistently perhaps 
with their claim that lower rates would pro- 
duce greater revenue. Confining ourselves 
to death taxes, thoughtful Americans have 
long been concerned with the possibility of 
confiscation of estates arising from the ap- 
plication of high progressive tax rates in 
both state and nation. But mutually prudent 
forbearance on the one hand by Congress 
and on the other by state legislatures, and 
obedience to principles of moderation in the 
imposition of such taxes is one thing, and 
the curtailment of the paramount, necessary 
and indispensable power of taxation by the 
nation is another and we think an evil thing. 
As Chief Justice Marshall said (McCulloch 
v. Maryland, 4 Wheat. 316, 4 L. Ed. 579): 


“The people of a state, therefore, give 
to their government a right of taxing 
themselves and their property, and as the 
exigencies of government cannot be lim- 
ited, they prescribe no limits to the exer- 
cise of this right, resting confidently on 
the interest of the legislator, and on the 
influence of the constituents over their 
representatives, to guard them against 
its abuse.” 


Reflection on the part of legislators con- 
fronted with the proposal in question should 
serve to recall the elementary principles of 
taxation to which it runs counter, and the 
pronouncement of the framers of our Con- 
stitution expressed in the Federalist, where 
they refer to the “fundamental maxim of 
good sense and sound policy, which dictates 


TRUSTS and ESTATES—October 1944 


that every Power ought to be proportioned 
to its Object.” This principle, applied to the 
instant problem, necessarily implies that, 
the preservation of the government and of 
our institutions being a paramount end, the 
means of attaining this indispensable objec- 
tive should not be curtailed. 

Undeterred by authority or by the failure 
of another noble experiment in constitution- 
al prohibition, (which, like this, was statu- 
tory, not constitutional in character), the 
proponents of this movement, regardless of 
consequences, would freeze into the Consti- 
tution their personal concept of tax policy, 
and tie the hands of the government in a 
way which might invite disaster. They 
would have us reform the Constitution 
rather than ourselves. We submit that we, 
the people of the United States, acting 
through our duly elected representatives, 
already have all the remedy we need for 
these as for other evils. 

The arguments for the proposal in ques- 
tion have recently been effectually answered 
by William S. Evatt, Tax Commissioner of 
Ohio, who says, in the Bulletin of the Na- 
tional Tax Association for October, 1943) : 


“If our taxes are getting too high 
should not Congress, by mandate of the 
people at the polls, be curbed in spending 
power which is the cause of high taxes, 
rather than be constitutionally curbed in 
taxing power which is the result of high 
spending?” 


While one of the purposes of the proposed 
amendment is stated to be the preservation 
of the American private enterprise system, 
it is noted that the limitation proposed does 
not affect the legislatures of the various 
states. If the movement were to. succeed, 
taxation by the states would still be pos- 
sible to the prejudice of heirs. 

[The members of this Committee are 
Louis S. Headley, St. Paul; Clarence B. 
Jennett, Chicago; Joseph F. McCloy, 
New York; Ralph W. Smith, Los Ange- 
les; and Osear D. Stern, Chicago. ] 


New Pension Booklet 


Manufacturers Trust Company of New 
York, is distributing to employers, and 
others interested in the subject, a new 61- 
page booklet entitled “Pension and Profit 
Sharing Trusts,” which contains the text and 
authoritative analysis, brought up to date, 
of the law and regulations relating to Pen- 
sion and Profit Sharing Trusts. The book- 
let also contains model forms of Pension 
Trust Agreements. 
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TRUST AND PROBATE DECISIONS, 1943-1944 


W. FOSTER REEVE Ill 
University of Pennsylvania; Committee Chairman 


DELIVERY OF ASSIGNMENT 


health and accident insurance policy 

reserved the right to change the bene- 
ficiary. The insured executed in duplicate 
a formal assignment. The insured retained 
the one copy and sent the other to the insur- 
ance company, directing it to change the 
beneficiary to “S Trustee,” which it did. 
The insured retained the policy and did not 
inform the trustee or the beneficiary of the 
trust until considerably later when he spoke 
to S about “the pending controversy,” nor 
did the insurance company communicate 
with either the trustee or the beneficiary 
until it eventually answered an inquiry 
from S. The controversy arose out of the 
fact that the insured wished to change the 
policy to have his wife as beneficiary, and 
the insurance company resisted a bill in 
equity to compel it to recognize such change 
from “S Trustee” to the wife. It was held 
that the trust was never completed as there 
was no delivery to the trustee and delivery 
to the company was not sufficient, as it was 
not the agent of the assignee. Thus, the 
assignment being ineffective, the title re- 
mained in the assignor free of trust. Sil- 
bert v. The Equitable Life Assurance Asso- 
ciation, 52 N.E. (2d) 57 (Mass. 1943). See 
also Aronian v. Asadoorian, 52 N.E. (2d) 
397 (Mass. 1943). 


DISCLAIMER 


In Bell v. Frankford Trust Co., 154 Pa. 
Super. 517 (1944) the testator died in 1929 
naming X and Trust Co. executors and trus- 
tees of his estate. Testator then owned 
shares of Cornwell’s State Bank which were 
included in the inventory. In 1932 the ex- 
ecutors filed their final account which was 
confirmed in 1933. The certificate for the 
shares still stood in the name of the dece- 
dent. In 1931 the bank was closed and in 
1936 the receiver levied an assessment of 
85% on the stockholders, of which notice 
was addressed to the decedent. When the 
trustees assumed their duties upon confirma- 
tion of their final account as executors, they 
rejected and refused to accept this stock. 
The trust company made the following nota- 
tion on its books ‘4-26-33 assets worthless 
(bank closed 12-24-31). Trustees refuse to 
accept and have rejected the stock.” In an 
action by the receiver against the trustees 


it was held that they were not liable. While 
as executors they may have owned stock, as 
trustees they never owned it; they had in 
common prudence the right to reject it. 


WIDOW’S RENUNCIATION 


In Bish v. Bish, 31 Atl. (2d) 348 (Md. 
1943) a testator domiciled in Pa. gave his 
wife an estate for life in Pa. land and also 
the interest on $3000. The widow duly re- 
nounced in Pa. but failed to comply with 
the renunciation provisions of the Md. stat- 
utes. The court held that the renunciation, 
valid in Pa., did not operate as a renuncia- 
tion in Md., and ordered a reference as a 
basis for allowing the widow to participate 
in the Md. land to the extent necessary to * 
secure to her the value of the benefit re- 
nounced. 


ILLUSORY TRANSFER 


In National Shawmut Bank of Boston v. 
Joy, 53 N.E. (2d) 113 (Mass. 1944), there 
was a petition for instructions as to distri- 
bution at the termination of an inter vivos 
trust. Its validity was contested upon the 
ground that it was an improperly executed 
testamentary trust because the settlor re- 
served full dominion over the trust property, 
the provisions for persons other than the 
settlor were to take effect at or after his 
death, and the settlor reserved a life inter- 
est, a power of appointment, a power to 
alter, amend or revoke, and the power to 
control investments. The court held in an 
exhaustive opinion that the trust was valid 
and did not merely create an agency. Fur- 
thermore, the court expressly overruled 
McEvoy v. The Boston Five Cents Savings 
Bk., 201 Mass. 50. 

This seems an eminently sound decision 
in accord with the weight of modern author- 
ity as expressed in Restatement of Trusts,’ 
See. 57. But on the other hand is Smith v. 
Northern Trust Co., 322 Ill. App. 168 
(1944). Smith was divorced and remarried 
in 1939. In 1940 he conveyed substantially 
all his estate to the Trust Co. to pay the 
income to himself for life, then to pay over 
40% of the estate each to a son and a 
daughter and 20% to his wife. If the in- 
come should be insufficient to maintain him 
as he was accustomed, upon his request trus- 
tee was to pay out of principal such funds 
as it might deem necessary for him to main- 
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tain his standard of living; trustee was to 
submit to settlor all changes of investments 
and if he made no objection it could act; 
settlor also reserved the right to revoke, 
alter, or amend. During a temporary es- 
trangement from his wife her provision was 
revoked, and her share divided between son 
and daughter. The court held in the suit 
of the widow to get her statutory share that 
the transfer to the trustee was illusory. 


TRUST OR AGENCY 


In Daniels v. Ind. Trust Co., 51 N.E. (2d) 
838 (Ind. 1943), an action by the receiver 
of a corporation against the registrar of 
stock seeking to hold it liable as trustee for 
the benefit of holders of preferred stock, it 
was held that, although in the deposit the 
registrar was referred to as “trustee,” no 
trust was created. 


TRUST OR ABSOLUTE GIFT 


In Dormer’s Estate, 35 Atl. (2d) 299 (Pa. 
1944) the will said: “all the rest, residue 
and remainder of my estate, I give, devise 
and bequeath to my executors X and Y abso- 
lutely for such disposition as they in their 
own free judgment may deem proper.” X 
died before agreeing with Y on any distribu- 
tion and Y then designated certain persons 
and charities. It was held that this did not 
give a beneficial interest to the executors, 
nor did it create a valid trust. It gave the 
executors jointly a “power of disposal” 
which, however, was personal to them and 
did not survive the death of one of the ex- 
ecutors so that the property was awarded to 
the next of kin. See also Sharadin’s Est., 
36 Atl. (2d) 199 (Pa. 1944) where a gift to 
an executor (there being no added power of 
disposal) was held to be non-beneficial. 


ALLOCATION TO PRINCIPAL OR 
INCOME 


In Demorest v. City Bank Farmers Trust 
Co., 321 U.S. 36 (1944) the Sup. Ct. upheld 
the constitutionality of New York Personal 
Property Law, Sec. 17-C, 2, on the ground 
that the Chapal-Otis rule did not amount to 
an iron-clad rule of property but was on its 
face only tentative. 


In King’s Estate, 36 Atl. (2d) 504 (Pa. 
1944), a trust contained common and pre- 
ferred stock of a corporation which was re- 
capitalized and merged with two of its 
wholly owned subsidiaries. Arrears of divi- 


dends on the preferred stock were owing but 
no declaration thereof was made. New stock 
was issued in exchange for the old, the ar- 
rears of dividends being considered in the 
values. 


An analysis of the corporate assets 
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and liabilities after the exchange showed 
that the intact value of the stock could be 
preserved and shares of the new common 
stock distributed to the life tenant repre- 
senting “the amount of the undeclared divi- 
dends in arrears and all accumulated pro- 
fits and earnings above the intact value.” 
It was held that the life tenant was entitled 
to no distribution at this time, since “it is 
only upon a sale or distribution of the stock 
or upon the declaration of a stock dividend, 
or where otherwise the interest of the trus- 
tee or beneficiaries ceases in the stock, or 
where there is a distribution of accumulated 
profits and earnings, that these matters ay 
be adjudicated.” 


RETENTION BY CORPORATE TRUSTEE 
OF ITS OWN STOCK 


In City Bank Farmers Trust Co. v. Can- 
non, 57 N.E. (2d) 674 (N. Y. 1948), settlor 
of a revocable inter vivos trust, under which 
the income was to be paid to her for life, 
transferred securities to Farmers’ Loan and 
Trust Co., trustee, among which were 
shares in Nat’l. City Bank. Thereafter the 
two banks became affiliated and the trustee 
retained the new shares of the Trust Co. at 
the insistence of the settlor. After the set- 
tlor’s death the beneficiary sought to sur- 
charge the trustee for losses arising from 
the retention of such shares. It was held 
that, while the retention of the shares was a 
breach of the duty of loyalty, the trustee 
could not be surcharged because of the con- 
sent of the settlor. 

In Robison v. Elston Bank and Trust Co., 
48 N.E. (2d) 181 (Ind: 1943) it was held 
that the terms of the particular trust au- 
thorized the trustee to retain the bank stock 
in question, which was that of the corporate 
trustee, and therefore the trustee was en- 
titled to partictipate in a merger with an- 
other bank, but that had there been no ex- 
press authorization it would be a breach of 
the duty of loyalty. 


SELF-DEALING 


In Ryan’s Will, 52 N.E. (2d) 909 (N. Y. 
1943), a trust company had assigned mort- 
gages owned by it individually to an inter- 
related mortgage guaranty company and 
upon re-transfer thereof had taken title to 
part interests therein as trustee for various 
beneficiaries who had given releases and the 
mortgages had been dealt with by decrees in 
prior accounts but neither in such account- 
ings nor to the beneficiaries in the execution 
of the releases was there a disclosure that 
there had been this self-dealing. It was 
therefore held that the trustee was liable for 
breach of trust. 











BAR PROCEEDINGS 


In Lewis’s Estate, 349 Pa. 455 (1944), 
testator died in 1925, bequeathing $15,000 
to Trust Co. in trust for a grandchild until 
he should reach 21, to be invested in “good, 
safe, income bearing securities.” In 1920 
Trust Co. had made through its commercial 
department a mortgage loan of $25,000 to a 
director and to associates which was pay- 
able in 6 months. In 1926 this mortgage 
had been reduced to $17,000 and it was then 
assigned to itself as trustee under testator’s 
will for the two trusts (there being a second 
trust of $2,000 for maintenance of cemetery 
lots) but no formal assignment was ever 
executed or recorded. In 1936 a successor 
Trust Co. took title to the property from the 
mortgagors. It was held that the invest- 
ment was improper and was not saved by 
the amendment to the Trust Investments 
Act of: 1939 P.L. 739 which cannot apply 
where there is an unloading of a question- 
able investment upon the bank as trustee. 


COMPETITION WITH TRUST ESTATE 


In Offen’s Estate, 45 N. Y. Supp. (2d) 348 
(Bronx Co. Surr. 1943), a decedent had con- 
ducted a business in installment sales of 
miscellaneous merchandise. His will au- 
thorized the continuance of the business and 
X was employed to do so; X was also execu- 
tor and presently conducted a personal busi- 
ness of the same sort in the same premises 
in competition with the estate. Later X 
was removed as executor. Upon X’s ac- 
counting the estate claimed the profit of the 
personal business and asked for an injunc- 
tion. It was held that X’s conduct was a 
breach of his fiduciary duty of loyalty and 
that the damages were not the profits X 
had made, as X contended, but the profits 
the estate would have made had it made the 
sales; the injunction was granted. 


FIELD OF INVESTMENT 


In Hale’s Estate, 32 Atl. (2d) 20 (Pa. 
1943) the will contained the following: “to 
be invested in good, sound securities,” and 
it was held that this language did not au- 
thorize investments in non-legals. 


DUTY TO EARMARK AND KEEP 
SEPARATE 


In Miller v. Pender, 34 Atl. (2d) 663 
(N. H. 1944) a trustee in good faith took 
title to securities in his own name without 
earmarking them for the trust, and while he 
so held them they depreciated due to general 
economic conditions. The trustee was held 
not liable since the loss was not caused by 
the breach of trust. 
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In Trust Co. of N. J. v. Greenwood Ceme- 
tery, 32 Atl. (2d) 519 (N. J. 1943) a will 
gave $5,000 to a cemetery association in 
trust to use the income for the upkeep of 2 
lots and the stones thereon. The cemetery 
association was willing to accept the trust 
only if it could add the amount so given to 
its “Perpetual Care Fund” held for like pur- 
poses. It was held that in the absence of 
any provisions for holding the fund separ- 
ate (it appears there was no objection from 
any beneficiaries) the association could 
properly add the amount to such Fund. 


POWER OF SALE 


In Sippy v. Colter, 31 Atl. (2d) 734 (Pa. 
1943), settlor conveyed land to trustee “for 
the sole and separate use of the settlor for 
the term of her natural life” with power in 
the trustee to sell to any persons as the 
settlor by writing, at any time during her 
natural life might direct. If the land was 
not sold during her life, the trustee was to 
convey it to her heirs. By an instrument in 
due form, the settlor directed a conveyance, | 
but the trustee refused to convey except for 
a valuable consideration. It was held that 
the trustee was under a duty to convey when 
directed by the settlor in prescribed form 
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and that on her death her executor could 
continue the assertion of such right in the 
same action. 


SURVIVAL OF POWERS 


In City Nat’l Bank and Trust Co. v. Bair- 
stow, 50 N.E. (2d) 111 (Ill. 1943), a corpo- 
rate trustee with power had to enforce a 
guaranty of payment of bonds. Thereafter 
the corporate trustee consolidated with an- 
other trust company, changed its name and 
eventually became insolvent, and under the 
receivership thereof a successor trustee was 
appointed. It was held that this power was 
not personal but could be exercised by the 
successor trustee. 


DELEGATION 


In West v. Hapgood, 174 S.E. (2d) 963 
(Texas 1944), a deed executed in the name 
of trustees, who have power in the pre- 
mises, by their appointed agent is valid since 
the execution and delivery of the deed are 
only ministerial acts. 


NON-TRUSTEE HOLDING POWER OF 
CONTROL 


In U.S. Nat’l. Bank v. First Nat’l. Bank, 
142 Pac. (2d) 785 (Ore. 1943), the will left 
the estate in trust to U. S. Nat’l. Bank as 
trustee and provided “all changes in invest- 
ments or new investments shall also be ap- 
proved in writing by the executive officer in 
charge of the Trust Department of the First 
Nat’l. Bank or its successor. This latter 
provision has been made with the assurance 
in writing to my attorney X by the U. S. 
Nat’l. Bank that it will pay out of its reg- 
ular trust fees any charge *** for such ser- 
vice.” In fact, no such assurance had been 
given to the attorney, as the testator had 
known for a considerable time, but he failed 
to alter his will. It was held that this ap- 
proval of investment by one not a trustee 
was not conditioned upon the existence of 
the assurance with regard to fees. It was 
also held that. the non-trustee, in giving such 
approval, must consider not merely whether 
a particular investment was a good invest- 
ment but also consider the condition of all 
the assets of the trust estate, from the 
standpoint of their diversification, security, 
yield, and maturity, the general condition of 
the trust estate and the requirements of the 
beneficiaries. 


ELECTION TO TAKE CAPITAL SUM 


In Berry v. Pres., etc. 31 Atl (2d) 203 
(N. J. Ch. 1943), testator, by his will, di- 
rected the executor to purchase an insurance 
annuity for the benefit of his widow. The 
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will continued “I further direct that in no 
event shall my wife be permitted to elect to 
take a capital sum in lieu thereof.” The 
court upheld this provision, refusing to fol- 
low the only cited case containing a similar 
provision: In re Bertuch’s Will, 232 N. Y. 
Supp. 36. 


LIABILITY OF CO-TRUSTEE 


In Herr v. U. S. Casualty Co., 31 Atl. 
(2d) 533 (Pa. 1943), two co-trustees in the 
liquidation of a building and loan assn. per- 
mitted a third trustee “to collect the moneys 
due from rents and from the payment of in- 
terest and principal on notes and mort- 
gages.” The active trustee failed to deposit 
a large amount of such funds in the trustee 
account and misappropriated it. There was 
nothing to arouse suspicion on the part of 
the co-trustees. It was held that there was 
no liability upon the bonding company of 
the two trustees as the duties which they 
had delegated were merely ministerial and 
they themselves were guilty of no breach of 
trust. 


OVERPAYMENT TO BENEFICIARY 


In Lanston v. Amer. Security and Trust 
Co., 32 Atl. (2d) 482 (D.C. 1948), a parti- 
cular amount was to be paid to a beneficiary 
during the life of her husband, but upon his 
death the amount was reduced. The hus- 
band for some time had been living in Hun- 
gary. In ignorance of his death the trustee 
overpaid the beneficiary and brought suit to 
recover such overpayment. It was held that 
the trustee was entitled to recover, as a pay- 
ment made in mistake of fact, since any 
claim of negligence on the part of the trus- 
tee was eliminated by the unusual conditions 
created by the war. 


SPENDTHRIFT TRUSTS 


In Estate of Delano, 145 Pac. (2d) 672 
(Calif. App. 1944) Delano, by holographic 
will, gave the residue in trust for his daugh- 
ters and stated “I hereby create a spend- 
thrift trust *** the purpose of this trust is 
to prevent the diversion *** of the payments 
***to satisfy any debts.” It was argued 
that this did not create a valid spendthrift 
trust since the will did not specifically state 
that the trust was for the “support, main- 
tenance, or welfare” of either of the bene- 
ficiaries; simply a specific intent to defeat 
their creditors. It was held that a valid 
spendthrift trust was created since that 
phrase has a well understood legal meaning 
and in the absence of any other purpose be- 
ing stated in the will it is to be presumed 
that it was created for the maintenance and 





BARK PROCEEDINGS 


support of the beneficiaries and thus satis- 
fies the statute. 


In Antone v. Snodgrass, 14 S. E. (2d) 506 
(Ala. 1944), the will provided that the trust 
was to terminate and legal title was to vest 
in beneficiary’s children if any creditor at- 
tempted to reach the beneficiary’s interest. 
A creditor so attempted and the court held 
that he could not reach the beneficiary’s in- 
terest but expressed no opinion on whether 
or not the trust had terminated. (Ala. does 
not support spendthrift trusts.) 


In Murphey v. C. I. T., 347 Pa. 591 (Pa. 
1943), husband and wife owning property 
by the entireties conveyed upon trusts for 
their lives, and upon the death of either to 
the survivor, in both cases the estate to be 
free from the claims of any creditor, with 
remainder upon the death of the survivor to 
their children in fee. The wife died and a 
judgment creditor of the husband issued ex- 
ecution on the property. A bill in equity 
was filed to enjoin the execution. The court 
held that the spouses as tenants by the en- 
tireties had created the spendthrift trust 
for themselves, and therefore the interests 
of the surviving husband could be reached 
by the creditor. 


In Lippincott v. Lippincott, 349 Pa. 501 
(1944), a son was divorced in New York by 
a decree which granted alimony to his ex- 
wife. Two years later he married. Six 
years later his mother created in Pa. a 
spendthrift trust for his benefit. Later, his 
second wife secured an order for her sup- 
port. The ex-wife and the present wife each 
sought to attach the income from the spend- 
thrift trust and garnisheed the trustee. The 
court stated that, under the statute render- 
ing 50% of spendthrift trust income liable 
for the support of a wife, the income was 
reachable by the present wife only since it 
spoke only of the “‘wife.” 


COMMISSIONS 


In Cearfoss v. Snyder, 35 Atl. (2d) 235 
(Md. 1944), it was held that although one 
of two executors had performed all the labor 
of settling up the estate, they were both en- 
titled to an equal share of the commissions 
in the absence of an express direction or 
agreement providing otherwise. 


CEMETERY TRUSTS 


Many jurisdictions have enacted statutes 
declaring that cemetery “trusts” do not 
violate the rule against perpetuities. Penn- 
sylvania states such trusts are charitable 
and hence do not violate the rule. Yet when 
a will creating such a trust was executed 
within 30 days of testator’s death, which 


347 


would invalidate any charitable trust, the 
court held that the Act did not make such 
trusts charitable but only made them valid. 
In Devereux’s Estate, 48 D & C 491 (Phila. 
O. C. 1944), where there was approximately 
$13,500 of surplus income from two trusts 
for the care of the family lots, the Cemetery 
Co. asked the application of the doctrine of 
cy-pres. It was held that they were not 
charitable trusts, and the action of the aud- 
iting judge in awarding the bulk of such 
balance to the next of kin of the testator by 
the doctrine of resulting trust was approved. 
The court also has some observations on the 
treatment by Restatement of Trusts, Sec. 
124 Comm. b of such “trusts” as mere pow- 
ers and not trusts. 


JOINT BANK ACCOUNTS 


In Malone v. Walsh, 53 N.E. (2d) 126 
(1944), a woman had separated from her 
husband, even once getting a support order. 
In 1935 she had about $15,000 in bank ac- 
counts and consulted her attorney as to her . 
will. He advised her that the husband 
could take his statutory interest in her es- 
tate. Whereupon she destroyed the will and 
the attorney drew a trust agreement but 
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she did not execute it. Thereafter she trans- 
ferred the bank accounts to new accounts in 
her name and the name of her sister, pay- 
able to either or the survivor. The woman 
retained possession of the bank books at 
all times and made withdrawals for her own 
use. In 1939 she fell out with her sister 
and transferred the account in the names 
of herself and her brother, who resided in 
Ireland. He duly executed the signature 
cards, but made no withdrawals, she again 
retaining the bank books. At her death he 
directed the bank to place the money solely 
in his name; her administrator filed a peti- 
tion to determine the ownership. The pro- 
bate judge held that she had intended no 
absolute transfer to her brother until her 
death and directed the fund to be paid to 
her estate. On appeal the court held that 
the brother, as joint tenant, had become ab- 
solutely entitled by survivorship. 

Mississippi has joined the jurisdictions 
upholding the right of survivorship in a 
joint checking account of husband and wife 
and overruling a prior decision to the con- 
trary. Lewis’s Estate, 13 So. (2d) 20 
(Miss. 1943). 

In Steiner v. Fooycz, 50 N.E. (2d) 617 
(Ohio App. 1943), the court constructed a 
trust upon a joint bank account where it 
was clear that the survivor, who had not 
furnished the funds, had fraudulently stated 
to the first to die that they would be with- 
drawn solely to pay the funeral expenses of 
the deceased. 


WAR SAVINGS BONDS 


In Reynolds v. Danko, 134 N. J. Eq. 560 
(1944), a decedent within 6 months of his 
death purchased E bonds and provided that 
on his death that they were to be paid to 
his friend, Nellie. The decedent owned 
business valued at his death at $500, and 
was indebted to the extent of $3500, for 
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some of which judgments had been pro- 
cured. His administrator filed a bill to es- 
tablish a trust, asserting a fraudulent con- 
veyance within the Uniform Fraudulent . 
Conveyance Act. The court refused to do 
so. This decision seems difficult to support 
as the contract with the government was 
created by one who was in fact insolvent, 
and Nellie’s interest was merely that of a 
donee and hence a creditor of the decedent 
should be able to reach at least what the 
decedent paid for the government’s promise. 


Ohio has joined the list of states recog- 
nizing the rights of the donee beneficiary of 
War Savings Bonds as against the estate of 
the promisee. In re: Di Santo’s Estate, 51 
N.E. (2d) 639, (Ohio 1943). 


SOLDIERS’ WILLS 


A soldier’s will was executed in triplicate 
and one of the counterparts was not pro- 
duced for probate. Since there was testi- 
mony that the counterpart was last known 
to be in the possession of the soldier, the 
will may not be probated as it is to be 
presumed that it was destroyed with intent 
to revoke. Matter of Hedin, N. Y. Law 
Journ. 1231 (Queens Ct. Surr. 1944). 


In Est. of Shinlan, 131 N. J. Law 473 
(1943), a letter disposing of personal estate 
was written by testator after induction into 
the U. S. Army and while at home on the 
two-weeks initial furlough granted to in- 
ductees before proceeding to a military 
camp. This letter was denied probate as 
not being in compliance with the statute, 
since testator was not in “actual military 
service.” 


[The members of this Committee are 
William H. Alexander, Chicago; Charles 
S. Baxter, Grosse Point, Mich.; Freder- 
ick A. Carroll, Boston; James Dixon, 
Miami; Gerald Jones, Tucson; Clifford 
Langhorne, Tacoma; Robert Neill, Jr., 
St. Louis; Arad M. Riggs, New York; 
T. Bryant Smith, Long Branch, N. J.; 
Henry P. Thomas, Alexandria, Va.] 


New Life Insurance Up 


New life insurance for August was 9.9% 
more than for August of last year, and for 
the first eight months of this year the total 
was 8.1% more than for the corresponding 
period of 1943, according to the Life Insur- 
ance Association of America. Ordinary in- 
surance showed an increase of 11.2% over 
August of last year. 
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AND ESTATES 


EMERSON R. LEWIS 
Vice President, The First National Bank of Chicago: Committee Chairman 


HE Legislatures of Kentucky, Louisi- 

ana, Mississippi, New Jersey, New 
York, Rhode Island, South Carolina and 
Virginia were the only legislatures in regu- 
lar session during 1944. 

The Commerce Clearing House has very 
courteously prepared a summary of the leg- 
islation published in its services on Inheri- 
tance, Estate and Gift Taxes and Estate and 
Trust Law, for which this Committee is 
deeply grateful. (This includes legislation 


reported in the last half year of 1943. The 
material in Roman type is based upon the 
above-named C.C.H. services; that in italics 
is legislation reported by correspondents of 
the Committee; duplications omitted.) 


Alabama 


1943 

Gov. No. 414—Approval of consent set- 
tlements of estates. 

Gov. No. 430—Fiduciaries’ investments in 
life, endowment or annuity contracts author- 
ized. 

Gov. No. 444—Securities to be deposited 
by trust company with state treasurer. 

Gov. No. 460—Fiduciaries Wartime Sub- 
stitution Act. 

Gov. No. 466, 541—Obligations of housing 
authorities as legal investments. 

Gov. No. 565—Authorization for fiducia- 
ries’ establishment and maintenance of com- 
mon trust funds. 


California 


1943 

Ch. 942—Appointment of administrators 
—persons entitled to request grant of let- 
ters; revocation of letters—persons entitled 
to request issuance of letters and revocation 
of prior letters. - 

Ch. 1011—Investments — securities re- 
ceived in exchange for securities pursuant 
to plan of reorganization of building and 
loan association. 


Connecticut 


1943 

Ch. 298—Investments of corporate fidu- 
ciaries—savings deposits of state banks and 
trust companies. 


Ch. 306—Removal and reinstatement of 
fiduciaries by reason of the war. 

Ch. 358—Suspension of fiduciaries’ pow- 
ers during war service. 

Ch. 361—Common trust funds authorized 
for banks or trust companies. 


Florida 


1943 


Ch. 21980—Deposit of estate assets with 
designated depository. 

H. B. 660—Escheat of property of dece- 
dent into State School fund. 

S. B. 686—Authorization of fiduciaries’ 
investments in bonds issued by Fernandina 
Utilities Commission. 


Illinois 


1943 

S. B. 316— Prerequisites to decedent’s 
debtor’s payment of indebtedness without 
appointment of administrator. 

S. B. 528—Investments in bonds issued 
by State Superhighway Commission. 


Kansas 


1943 

Ch. 290—Elimination of provisions relat- 
ing to appeals from orders of the State 
Commission of Revenue and Taxation. 


Kentucky 

1944 

S. B. 40—Authorizes the appointment. of 
a nominee by banking institutions acting in 
a fiduciary capacity. It permits banks and 
trust companies to carry securities in the 
name of the nominee, or in their own name, 
instead of in the name of the bank or trust 
company as executor or trustee, etc., which 
greatly facilitates the transfer of securities 
in the event of sale or distribution. 


H. B. 160, 161, 162 and 163 were intro- 
duced in lieu of S. B. 41 and all dzal with 
persons in the Armed Forces, particularly 
with regard to Powers of Attorney given by 
them, for the appointment of an interim 
trustee, and in connection with the proving 
of wills, under certain conditions, 


S. B. 42—Makes uniform the law with 
respect to the transfer of shares of stock in 
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corporations. This law is now effective in 
forty-two states. 

S. B. 43—Prohibits the purchase of its 
own shares by a bank or trust company act- 
ing in a fiduciary capacity, but permits the 
retention of those shares under certain cir- 
cumstances. 

S. B. 44—Provides a method for the re- 
lease of powers of appointment which are 
exercisable by deed or will, and permits 
either the full release or the partial release 
of such powers. 

H. B. 185—Investments of fiduciaries in 
life insurance, endowment and annuity con- 
tracts issued by legal reserve companies. 

H. B. 190—Fiduciary’s sale of personal 
property of estate. 

H. B. 389—Approval of accounts of fidu- 
ciaries. 

S. B. 103—Provides for exemption of 
proceeds of U. S. government life insurance, 
and any payment by the government arising 
out of service in the armed forces in time of 
war, from inheritance taxes. 

HJR 79—Joint resolution proposing a 
Federal Constitutional amendment relative 
to income, inheritance and gift taxes. 


Louisiana 


1944 


HCR 7, SCR 2—Joint resolution propos- 
ing a Federal Constitutional amendment rel- 
ative to income, inheritance and gift taxes. 


Mississippi 


1944 

H. B. 846—Provides for an additional 
method for the probate of the will of a de- 
ceased member of the Armed Forces during 
the present war by proof of death being 
shown through affidavits. 

S. B. 44—Provides that the court may 
allow additional investments by a guardian 
of a minor over and above those now allowed 
by law. 


Missouri 


1943 

H. B. 239—Urban development corpora- 
tion securities as investments of fiduciaries. 

H. B. 340—Imposition of inheritance tax 
on life insurance policy proceeds. 

S. B. 120—Opposition to probate of wills. 

H. B. 92—Increase in the exemption al- 
lowable to one who takes under the will of 
his or her spouse. 

H. B. 96—Administration of estates of 
nonresident decedents, as to any shares of 
stock, bond, credits or choses in action, upon 
the application of a Missouri creditor or of 
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a Missouri ancillary administrator of such 
decedent. 

H. B. 308—Taxing of contingent remain- 
ders at the lowest possible rate and read- 
justment of the tax when the interests vest. 

H. B. 340—Taxability of insurance pro- 
ceeds when paid to named beneficiaries. 


Nevada 


1943 
Ch. 63—-Domestic corporations to act as 
fiduciaries. 


New Jersey 
1944 


Ch. 114—Authorizes corporate fiduciaries 
to register securities in the name of a nom- 
inee. 

S. B. 232—Broadens legal list for savings 
banks (hence for fiduciaries also). 

A. B. 16—Amends_ substitute fiduciary 
act to include cases of persons named in a 
will or trust instrument who have not yet 
accepted or qualified under the appointment, 
and are engaged in war service, as situa- 
tions in which a substitute may be desig- 
nated to act. 

S. B. 111—Provides for cancellation of 
bond given without surety by corporate fidu- 
ciaries, upon distribution of assets. 

Ch. 242—Provides for appointment of a 
conservator for property of a person who is 
missing in action or interned or a prisoner 
of war. 

Ch. 238—Requires executor to notify 
beneficiaries that will has been probated, 
within 60 days from date of probate. 

S. B. 113—Extends time for application 
for refund of inheritance taxes erroneously 
paid. 

S. B. 114—Extends time for payment of 
estate taxes. 

Ch. 21—Testator in armed forces. 

Ch. 104—Investments in railroad bonds; 
determination of legality of investments; 
continuation of legality of investments. 

Ch. 109—Subscribing witnesses to wills 
in armed forces. 


Ch. 169—Investment in bonds of redevel- 
opment companies. 


Ch. 188—Fees charged in administration 
of estates of deceased persons in service or 
of child of such persons. 


A. B. 145—Validation of deeds of con- 
veyance by administrators. 


Ch. 220—Empowers State Tax Commis- 
sioner, with approval of Ordinary, to enter 
into agreement with taxing officials of other 
states to compromise the New Jersey inheri- 
tance and estate taxes where there is a 
domiciliary dispute. 
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SJR 3—Resolution proposing a Federal 
Constitutional amendment relative to in- 
come, inheritance and gift taxes. 


New York 


1943 


Ch. 104—Statute of frauds amended—es- 
tablishment of trusts. 

Ch. 701—Investments authorized in bonds 
of Niagara Frontier Authority. 

Ch. 710—Investments of fiduciaries in 
rapid transit construction bonds. 


1944 


Ch. 13—General powers of corporate fidu- 
ciaries—financial agent of United States 
government and depository of public money. 

Ch. 21—Withdrawal of securities deposit- 
ed with superintendent in trust. 

Ch. 24—Savings bank real estate and fed- 
eral housing investments. 

Ch. 128—Investments of trust companies 
in bonds and participating mortgages. 

Ch. 138—Principal commissions of testa- 
mentary trustees on assets received prior to 
September 1, 1943. 

Ch. 139—Computation and statement of 
principal commissions of testamentary trus- 
tees. 

Ch. 140—Service of citation on creditors; 
appearance of persons cited; appeals from 
decree granting letters of trusteeship. 

Ch. 139, 141—Principal commissions of 
trustees before and after September 1, 1943. 
Ch. 184—Deposits to protect sureties. 

Ch. 196—Fiduciaries’ mortgage invest- 
ments guaranteed by title and mortgage 
guarantee corporations—extension of terms 
of act to July 1, 1945. 

Ch. 264—Payment of legacy to unknown 
person. 

Ch. 272—Rights of aliens, their heirs and 
devisees in real property. 

Ch. 410—Investments authorized in bonds 
issued by port authority—provision for fam- 
ily of absentee by temporary administrator. 

Ch. 524—Dormitory Authority bonds as 
legal investments. 

Ch. 704—Administration of funds pay- 
able under Social Security Act of United 
States and unemployment insurance law. 

Ch. 425—Authorizes appointment of tem- 
porary administrator for a prisoner of war 
or an internee in an enemy or enemy occu- 
pied country. 

Ch. 507 and 508—Refers to stock transfer 
tax. 

Ch. 535—Makes provision for excluding 
amounts accrued to decedent’s death in com- 
puting net income and net capital gain. 

Ch. 697—Adds several new provisions re- 
lating to the annual account required to be 
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filed by the Committee of an incompetent 
veteran. 

Ch. 761—Empowers the Surrogate to au- 
thorize a testamentary trustee to release a 
claim against the State for compensation on 
account of the appropriation of real prop- 
erty or any interest therein. 

Ch. 158—Relates to common trust funds; 
determination of valuation of assets. 

Ch. 172—Relates to the disposition of 
property where there is not sufficient evi- 
dence that certain beneficiaries under wills 
have died otherwise than simultaneously. 

Ch. 189—Relates to compensation of sub- 
stitute fiduciaries for fiduciaries in war ser- 
vice. 

Ch. 215—Relates to trustees keeping trust 
securities in nominee’s name. 

Ch. 115—Continues emergency estate tax 
on estates of residents and non-residents for 
one year (to April 1, 1945). 

Ch. 541—Provides for remission of inter- 
est and penalty on transfer taxes of estates, 
if tax exceeds $500, upon approval of sur- 
rogate. 

Ch. 584—Relates to powers of the surro- 
gate respecting appraisers. 


Ohio 
1943 


H. B. 268—Place of probate of wills; op- 
position to probate of wills—notice to be 
given; removal of fiduciary in war service; 
reports of fiduciaries. 

S. B. 80—Fiduciaries’ amortization of 
premiums on investments of trust estates. 

S. B. 167—Appointment of substitute 
fiduciary for fiduciary in military service. 

H. B. 356—New method of compensating 
Probate Judges for their work in inheritance 
taxes. 

S. B. 57—Exemption from inheritance 
taxes of transfers for the printing and dis- 
tribution of the Bible. 
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Rhode Island 


1943 

Ch. 1324—Powers and authority of for- 
eign administrator. 

H. B. 845—Provides for the appointment 
of a Receiver for the estate of any person in 
the Armed Forces who is missing, in case 
there is no authority for another to act in 
his behalf. 

H. B. 509—Provides for a reduction of 
the period from one, year to six months in 
which the surviving spouse of a person dy- 
ing intestate can petition the Probate Court 
to have real estate up to $5,000 set aside for 
such surviving spouse in fee simple. 

H. B. 538—Provides that if there is a 
power of sale under the will the executor or 
administrator with the wi'l annexed may sell 
personal property at private sale without 
first obtaining permission of the Probate 
Court. 

H. B. 614—Has to do with proof of sig- 
nature of the testator on probate of the will 
when subscribing witnesses to the will are 
serving in or present with the Armed Forces 
or the Merchant Marine, or are dead or 
mentally or physically incapable of testify- 


ing. 
Seuth Dakota 


1943 
S. B. 8—Adopted and mutually acknowl- 
edged children and their issue moved from 
the second to the first class of beneficiaries. 
S. B. 214—Manner of taxing jointly held 
property. 
Tennessee 


1943 
Ch. 108—Spendthrift trust provisions. 
Virginia 
1944 

Ch. 202—Relates to voting of corporate 
stock by personal representatives and other 
fiduciaries. 

Ch. 234—Amends section relating to sub- 
stitution of trustees. 

Ch. 236—Amends section relating to no- 
tices after bankruptcy or death of certain 
persons. ; 

Ch. 278—Amends section relating to the 
exhibition of fiduciaries of their accounts 
for settlement. 

Ch. 368—Relates to the use of trust re- 
ceipts and pledges of personal property, 
known as the “Uniform Trusts Receipts 
Act.” ‘ 

Ch. 369—Relates to the establishment of 
separate trust funds for the collective in- 
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vestment of funds held in a fiduciary capa- 
city. (Common Trust Funds.) 

Ch. 261—Relates to the appointment of 
conservators for property of persons report- 
ed as missing. 

Ch. 90—Presumption of formal execution 
of wills made by persons in military service. 

Ch. 330—Renunciation of provisions of 
spouse’s will. 


Washington 


1943 
Ch. 268—Status and inheritance rights of 
adopted child and adoptive parents. 


Wisconsin 


1943 


Ch. 235—Temporary appointment of sub- 
stitute for guardian in armed services. 

Ch. 261—Appointment of administrator— 
person with cause of action or right of ap- 
peal. 

Ch. 283—Suspension of powers of fiducia- 
ries engaged in war service. 

Ch. 316—Rules of descent and distribu- 
tion—heirs of decedent determined; shares 
of surviving spouse in property—curtesy 
and homestead rights; distribution of real 
estate. 

Ch. 333—Transfer of real estate to re- 
development corporation by fiduciaries—in- 
vestment of fiduciaries in securities issued 
by redevelopment companies. 

Ch. 359—Segregation of trust funds by 
bank exercising trust powers. 

Ch. 463—Fiduciaries’ waiver, suspension 
or extension of obligation of person in 
armed forces. 

Ch. 466—Escheat of estate property into 
state school fund. 

Ch. 367—Increase in the number or pur- 
poses for which the emergency gift tax can 
be used and extension to July 1, 1945 of the 
expiration date of the tax. 

Ch. 513—Taxation of transfers under the 
exercise or release of powers of appoint- 
ment. 

Ch. 553—Minor changes in the wording 
of two sections of the emergency gift tax 
law. 


Uniform Laws 


For a number of years this Committee has 
reported as adopted certain so-called “Uni- 
form Laws.” Following is a summary taken 
from the Handbook of the National Confer- 
ence of Commissioners on Uniform State 
Laws showing the states which have hereto- 
fore adopted certain uniform laws of special 
interest, with a brief descriptive title as 
prepared by Professor Bogert. States 
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marked (*) have adopted the Uniform Act 
substantially or with modifications. Other 
states which have reported the enactment of 
legislation on the same subject as the Uni- 
form Law are noted at the end of each list 
in parentheses. 


Uniform Common Trust Fund Act. This 
act enables banks and trust companies to 
establish common trust funds, but does not 
give detailed rules as to how they are to be 
operated. Ariz., Fla., *Ill., Mich., N. C., 
S. D., Wash., Wis., (Ala., Conn., Del., Ga., 
Ind., Ky., La., Mass., Minn., N. Y., Ohio, 
Ore., Pa., Vt.) 

Uniform Fiduciaries Act. This act pro- 
vides when a person dealing with trustee is 
deemed to participate in a breach of trust. 
Ala., Col., D. C., Ida., Ill., Ind., La., Md., 
Nev., N. J., N. M., N. Y., N. C., Ohio, Pa., 
*R. L., S. D., Utah, Wis., Wyo. 

Uniform Principal and Income Act. This 
act determines what receipts are to be treat- 
ed by a trustee as income, and what as prin- 
cipal, and also what expenses are to be 
charged to principal and what to income. It 
also controls the rights of legal life tenants 
and legal remaindermen. Ala., *Cal., Conn., 
Fla., *Ill., La., Md., N. C., Okla., *Ore., 
*Tex., Utah, Va., (Del., Ohio). 

Uniform Simultaneous Death Act. This 
act provides for the disposition of property 
where two or more persons are killed in the 
same catastrophe and there is no evidence 
as to which died first. Ark., Col., Conn., 
Fla., Hawaii, Ida., Ill., Ind., Ia., Ky., Me., 
Md., Mass., Mich., Minn., N. H., *N. Y., 
N. D., Pa. S. D., Tenn., Vt., Va. Was, 
Wis., Wyo. 

Uniform Trustees’ Accounting Act. This 
act prescribes rules for intermediate and 
final accounts by living or testamentary 
trustee. Ind., Kans., Nev., Wash., (Del., 
Ga.) 
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Uniform Trusts Act. This act provides 
for some reforms in trust law needed be- 
cause of obsolete decisions or decisions re- 
garded as unfortunate and erroneous. It 
also states some of the loyalty rules and per- 
mits the trustee to do some acts which would 
otherwise be technically breaches of trust 
but which are highly convenient in modern 
trust administration. La., Nev., N. C., Okla., 
S. D., Tex. 


[The members of this Committee are 
Irving E. Carlyle, Winston-Salem, N. C.; 
Wilfred L. Cloutier, Detroit; Dudley C. 
Monk, Pasadena, Cal.; Dix H. Rowland, 
Tacoma, Wash.; and James C. Shelor, 
Atlanta.] 





Foreign Fund Ruling 


In view of the fact that being “within 
enemy territory” has been one of the defini- 
tions of the foreign funds control to de- 
scribe “enemy nationals,” the control has 
issued a public interpretation to the effect 
that members of the armed forces of the 
United States or citizens of.the United 
States accompanying such armed forces in 
the course of their employment by the 
United States Government or by any organ- 
ization acting on its behalf are not “enemy 
nationals.” They are not to be so regarded, 
even though captured or reported missing. 

Accordingly, a waiver of general ruling 
No. 11 of the foreign funds control is not 
required of banks to act upon instructions 
received from such persons, and general 
license No. 37 is applicable to the ac- 
counts of such persons, regardless of their 
presence within enemy territory and even 
though they are captured or reported miss- 
ing. 








of Trusts or Agency Accounts in Delaware 
are not restricted to residents of the State. 


DELAWARE TRUST COMPANY 
WILMINGTON, DELAWARE 


Dover 


Middletown 


Frederica 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Personal Trust Funds Over $60,000,000 





354 TRUSTS and ESTATES—October 1944 
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TRUST AND PROBATE LITERATURE, 1943-1944 


P. PHILIP LACOVARA 
Legal Editor, Trusts and Estates; Committee Chairman 


HISTORY AND DEVELOPMENT 


Trust Laws Adopted in 1943. (July-Aug. 
1943) 23 Trust Bulletin 3. 


A review of trust and estate legislation 
enacted by 1943 sessions, classified accord- 
ing to subject matter. 


Modernization of Trust Law. (Sept. 1943) 
77 Trusts and Estates 301. 


This is a discussion of five subjects which 
eall for legislation removing outmoded prin- 
ciples of trust law. They relate to the rule 
against perpetuities, the rule against ac- 
cumulations, the rule against offsets, invest- 
ment powers, and the revocability of trusts. 


A Review in Brief of Principles of Com- 
munity Property. (Nov. 1943) 32 Kentucky 
Law Journal 63. By William Q. DeFuniak. 


Author sketches the development of basic 
principles of communi'y property from the 
Spanish law and stresses the confusion aris- 
ing from attempts to apply concepts of the 
common law thereto. He points out that 
whichever spouse acquires property during 
marriage, immediately, by operation of law 
and without delivery, one-half thereof is 
owned and possessed by the other spouse; 
that the husband as the usual administrator 
thereof is subject to all fiduciary obliga- 
tions, but if absent from home or incom- 
petent, the wife is substituted as such ad- 
ministrator; and that excluded from such 
ownership is property received by either 
spouse by gift, inheritance, devise or be- 
quest and property owned before marriage. 


The Development of the Massachusetts 
Probate System. (Dec. 1943) 42 Michigan 
Law Review 425. By Thomas E, Atkinson. 


Choosing the Massachusetts Probate Sys- 
tem as his example because of available ma- 
terials, its representative character and 
subsequent influence, the writer traces the 
development of the American scheme of pro- 
bating wills and administering estates. He 
points out the elements drawn from the 
English system, but shows the colonial in- 
novations, such as carrying estates through 
a single court, complete Court supervision, 
necessity of probate to devises and the lia- 


bility of realty for -decedent’s debts which 
have made our probate system a typically 
American institution. 


Trusts and Decedents’ Estates. (Jan. 
1944) Vol. 1944 Wisconsin Law Review 24. 
By Mariam L. Frye. 


Article consists of an analytical summary 
of the cases decided by the Wisconsin 
Supreme Court during the period from Aug- 
ust 1941 through January 1943 involving 


points of importance in the field of Estates 
and Trusts. 


The Texas Trust Act (Feb. 1944) 22 


Texas Law Review 124. By R. Dean Moor- 
head. 


Pointing out that the Act was designed 
to define the rights of parties in situations 
not covered by trust instrument, the writer 
states that it was necessitated by the incom- 
plete state of Texas law and the growing 
use of the trust device. After summarizing 
the provisions of the Act, he touches upon 
its deficiencies, namely: the lack of the pro- 
vision as to retroactivity, strictness of in- 
vestment provisions, non-coverage of char- 
itable trusts, need for strengthening checks 


on trustees and equalizing the treatment of 
beneficiaries. 


STATUTES OF FRAUDS AND OF WILLS 


Need the Testator Request Witnesses To 
Attest His Will? 32 Georgetown Law Jour- 
nal 82 (Mar. 1944). 


When the statute does not expressly pro- 
vide for request, no request need be proved. 
The testator’s knowledge of and acquies- 
cence in their signing is enough. If they 
are to attest and subscribe in his presence 
(as all statutes require), they must do so 
with his expressed or implied assent and 
sanction. Even where statutes provide in 
terms for request it suffices if made by 
another for the testator and in his presence 
and statute is satisfied also by any acts by 
the testator from which his wish or sanc- 
tion can be implied. 


Soldiers’ Informal Wills—(Jan. 
Law Quarterly Review 28. 


Cities in In b. Anderson (1943) 2 All E. R. 
609 wherein court was satisfied that final 


1944) 
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instructions to a solicitor were sufficient for 
soldiers’ informal will but because testator 
was off duty and visiting solicitor as a 
civilian and not an actual military service 
probate was refused. In b. Rippon (1943) 
P. 61 raised the question whether a Terri- 
torial officer who made a will at home after 
receiving orders to rejoin his battery was 
on actual military service. Court held that 
critical international situation with possi- 
bility of sudden invasion without a declar- 
ation of war sufficed for probate to be grant- 
ed. 


CONFLICT OF LAWS 


The Extraterritorial Effect of Probate De- 
crees (Mar. 1944) 53 The Yale Law Journal 
221. By Bert E. Hopkins. 


A crucial problem of ancillary administra- 
tion is whether, if there is a will, the dom- 
iciliary probate decree may be relied upon 
as conclusively establishing testacy or in- 
testacy for decedent’s entire estate. This is 
not a problem of “jurisdiction,” nor is it to 
be confused with the related one of choice of 
law. It is not solved by Uniform Laws 
Act nor by two acts under consideration by 
Commissioners of Uniform Laws. Author 
recommends enactment of (1) a simple di- 
rective requiring recognition of a domicili- 
ary probate decree as conclusively estab- 
lishing will; but contra, foreign decree fix- 
ing domicile; and (2) a companion statute 
providing that rejection of will at testator’s 
domicile on grounds of essential in validity 
should preclude its original probate else- 
where, whereas its rejection on grounds of 
formal invalidity should not if the will were 
executed in accordance with local standards 
or standards of some other reference point 
permissible under local choice of law rule. 


GENERAL TAXATION 


Critical Re-Examination of State and 
Federal Taxation. (Feb. 1944) 23 Trust 
Bulletin 18. By Rollin Browne. 


This is a keen analysis of the defects 
of the present tax structure. Especially in- 
teresting is the discussion of what has hap- 
pened to the concept of “net income.” .The 
feasibility of conforming state to federal 
rules on the subject is questioned, and the 
suggestion made to re-state “net income” 
in simpler terms. Capital gains taxation 
comes in for criticism. The movement for 
a constitutional amendment to limit Federal 
taxing power is described. 

Also in (Feb. 1944) 78 Trusts and Estates 
205. 
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New Federal Estate and Gift Taxes on 
Community Property. (Oct. 1943) 21 Taxes 
535. By J. P. Jackson. 


Herein a review of the 1942 Amendments 
to the Revenue Act as they affect estate 
and gift taxes in community property states. 
The author concludes that these amend- 
ments are so unreasonable and discrimina- 
tory as to be unconstitutional; at all events, 
so inequitable as to demand repeal. 


Current Federal Tax Notes. (July 1943- 
June 1944) 77 and 78 Trusts and Estates. 
By Peter Guy Evans. 


Each issue during the year contains this 
article digesting court decisions and Treas- 
ury rules and regulations affecting estates 
and trusts. 


Local Law in Federal Taxation. (Sept. 
1943) 52 The Yale Law Journal 799. By 
Edmond N. Cahn. 


Is a uniform national tax system which 
will operate equally and with identical in- 
cidence “on individuals without regard to 
states” attainable? The author especially 
considers alimony payments, powers of ap- 
pointment, community property and estate 
tax deductions. He concludes that, al- 
though absolute uniformity is not attainable 
as to the traditional institutions of personal 
law as distinguished from commercial law, 
equality and fairness are; that the demarca- 
tion of the area allotted to local law is large- 
ly a judicial function; and that the Supreme 
Court should give special guidance as to the 
choice of local law in federal tax cases. 


Life Insurance and the Impact of Federal 
Taxation. (June 1944) 22 Taxes 252. By 
George J. Laikin. 


Under the Revenue Act of 1942 the ex- 
emption of $40,000 for life insurance is 
eliminated, albeit that the general estate 
exemption is increased to $60,000. De- 
cisions have likewise narrowed the benefits 
of insurance. Under these circumstances, 
the author considers anew the question of 
usefulness of life insurance, and concludes 
that despite such limitations, life insurance, 
not as a tax-saving device, but as an eco- 
nomic necessity, is more useful than ever. 


Some Tax Aspects of Tenancies by the 
Entirety. (Aug. 1943) 17 Temple University 
Law Quarterly 439. 


Tenancies considered at time of their for- 
mation under Gift Tax Law; during tenancy 
under Federal Income Tax, especially in 
connection with residence, income producing 
securities and property sold at profit by sur- 
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viving spouse, when separate returns filed; 
and on their termination under Federal Es- 
tate Tax. Pennsylvania local property and 
State Transfer Inheritance Taxes discussed. 
Inconsistencies pointed out. Abolition of 
favored tax position of tenancies recom- 
mended. 


ESTATE AND INHERITANCE TAXA- 
TION 


Tenancy By the Entirety and Estate 
Taxes. (March 1944) 22 Taxes 102. By Ed- 
ward N. Polisher. 


Tenancies by the entireties are known in 
most of the states of the Union. It is, of 
course, like a joint tenancy, except that the 
tenants are always husband and wife. Prior 
to 1916 when federal estate taxation came, 
such tenancies afforded tax advantages. 
Since 1916, there are no advantages so far 
as the federal estate tax is concerned, and 
whether there are any advantages so far 
as state inheritance tax is concerned, must 
depend upon local statutes. The factors to 
be considered are briefly discussed. 


The Community Property Amendment to 
the Estate Tax Law. 21 Taxes 643. By 
George T. Altman. 


The facts of Estate of Weiner, 14 So. 
(2d) 475, [La.] are accurately stated. Like- 
wise accurately stated is the question in- 
volved therein, namely, whether the appli- 
cation of Internal Revenue Code §811, as 
amended by the Revenue Act of 1942, vio- 
lates the due process clause by compelling 
taxation of the share of the wife upon the 
death of her husband. The Supreme Court 
of the United States declined to determine 
the question. © 


Federal Estate Tax Status of Life In- 
surance Proceeds. (June 1944) 78 Trusts 
and Estates 567. By Denis B. Maduro. 


This article simplifies a complex subject 
by setting forth certain questions, the an- 
swers to which result in the formulation of 
three rules for determining the taxability 
of insurance. Even more helpful are sug- 
gestions for avoiding practical problems; 
e.g. how to prove the source of premium 
payments, allocation of tax to insurance, 
etc, 


Indirect Payment of Life Insurance Pre- 
miums. (Sept. 1943) 21 Taxes 475. By 
Lloyd W. Kennedy. 


Herein an analysis of what constitutes 
indirect payment of life insurance premiums 
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where (a) they are paid from funds previ- 
ously transferred by the insured to the 
payer, and (b) where paid by a corporation 
on the life of its controlling stockholders 
and the corporation is not the beneficiary. 
The author concludes that each case is sui 
generis, and that unless the payer was un- 
der a fiduciary obligation to the insured to 
make payments of premiums, there is no 
indirect payment. 


Valuation of Business Interests for Fed- 
eral Estate Tax. (March 1944) 48 Dickin- 
son Law Review 121. By Edward N. Pol- 
isher. 


Contrasts valuation of various estate as- 
sets for Federal purposes with those. for 
the Pennsylvania tax. The principal differ- 
ences are that for the Federal three optional 
dates prevail while in Pennsylvania -the 
valuation is as of the date of death; for 
Federal the fair market value of the bus- 
iness, in Pennsylvania the clear value; for 
Federal stock in closely held corporations 
valued by net worth, earning power and 
other factors, in Pennsylvania the liabil- 
ities are deducted from the value of the 
company’s property and business; in part- 
nerships and sole proprietorships good will 
is important for the Federal but seldom 
considered in Pennsylvania; agreements to 
sell stock in close corporation at death at 
fixed price are controlling for Federal, but 
not for Pennsylvania. 


INCOME TAXES 


Taxation of Trusts for Dependents. (Mar. 
1944) 78 Trusts and Estates 311. By Ed- 
ward N. Polisher. 


The author believes several developments 
indicate a new trend away from the harsh 
judicial rules of trust taxation established 
in recent years. Principal signpost is the 
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provision in the 1943 Revenue Act overrul- 
ing the Stuart case involving trusts for 
minors. Other remedial provisions are 
pointed out to support the view that a more 
equitable tax policy may be in the making. 


Ownership and Income Taxation — The 
Clifford Doctrine—(July 1943) 10 Univers- 
ity of Chicago Law Review 488. 


Helvering v. Clifford (309 U. S. 331) held 
income taxable to settlor of five year trust 
for wife with reversion and management in 
him on theory that grantor may still be 
treated as the owner of the corpus and did 
not effect any substantial change in his 
economic position. Compares’ reasoning 
with other cases and concludes that “eco- 
nomic benefit . . . is the touchstone of income 
taxation according to the Horst and Clif- 
ford Cases.” 


Short Term Trusts. (Jan. 1944) 78 
Trusts and Estates 86. By Edward H. Mc- 
Dermott. 


Analyzes the three factors resulting in 
taxing the income to the grantor in the 
Clifford case. The author suggests a work- 
able statute to resolve the conflicting de- 
cisions which are the aftermath of that 
case. The article also discusses the effects 
of Section 111 of the Revenue Act of 1942, 
revamping the income taxation of estates 
and trusts. Clarifying measures are sug- 
gested here, too. 


Taxation of Family Trusts. (Sept. 1943) 


29 Cornell Law Quarterly 128. 


An analysis of Helvering vs. Stuart, 317 
U. S. 154. Its classification of the factors 
determining who is to be taxed for income 
of a trust considered in connection with 
Helvering v. Clifford criteria. The decision 
overrules earlier ones by holding mere pos- 
sibility of use of income to discharge par- 
ental obligation to support children is suf- 
ficient to make it taxable to settlor under 
Sec. 167 of the Internal Revenue Code. 


The Federal Income Tax and Trusts for 
Support—The Stuart Case and its after- 
math. (April 1944) 57 Harvard Law Re- 
view 479. By Abraham S. Guterman. 


An extensive discussion of the various 
actual and possible applications of the 
Stuart and related cases and the need for 
legislative remedy because of the special 
burden it imposes upon economically and 
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socially desirable trust dispositions. Sec- 
tion 134 of Revenue Act of 1943 analyzed 
as a statutory remedy and found to fall 
short of a complete disposition of the Stu- 
art case. Numerous specific situations 
which it actually and probably fails to cure 
are considered. The article proposes the 
nonlegislative remedy, open to creators of 
discretionary trusts for legal dependents, of 
altering the trust to the equivalent of an 
accumulation trust and discusses the means 
of doing so. 


Taxation of Life Insurance Proceeds Un- 
der Section 22 (b) (1) of the Internal Rev- 
enue Code. (Feb. 1944) 22 North Carolina 
Law Review 153. 


Traces decisions developing doctrine that 
proceeds of life insurance policies paid by 
reason of death of insured are excluded 
from gross income, even though larger sum 
than face of policy is collected by election 
to take payment by installments. Author 
suggests application of income tax to all 
payments above the face value of the policy, 
not by taxing three per cent of premiums 
paid (as cost of annuities is taxed), but by 
levying a tax upon the cash value at death 
of insured, exempting all income above 
three per cent taxable income until the 
excluded non-taxable income reaches the 
face value of the policy. 


MULTIPLE STATE DEATH TAXES 


Reciprocity in State Taxation as the Next 
Step in Empirical Legislation. (March 
1944) 92 U. of Pa. L. R. 258. By Albert 
Smith Faught. 


A thoughtful article tracing the fate of 
First Natl. Bk. of Boston v. Maine, which 
condemned double taxation. Since virtually 
nothing is left of the doctrine, and since 
double taxation affects the national econ- 
omy, should not Congress concern itself with 
a comprehensive plan to avoid such unjust 
levies ? 


GIFT TAXES 


Community Property and the Gift Tax. 
(Aug. 1943) 21 Taxes 429. By George T. 
Altman, 


The author, after stating fundamentals 
of taxation, discusses problems likely to 
arise by reason of the provision on commun- 
ity property added to the federal gift tax 
law by the Revenue Act of 1942 (I.R.C. 
$1000 [d]) to the effect that gifts of com- 
munity property shall be considered gifts 
by the husband, with certain exceptions. 
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Involved in the problem is the power of the 
spouses to convert their property from one 
character to another. 


CHARITABLE TRUSTS 


Gifts for Masses are Restricted by State 
Statutes and Church Laws. (Jan. 1944) 17 
Southern California Law Review 144. By 
Kenneth R. O’Brien and Daniel E. O’Brien. 


Bequests for Masses as distinguished from 
Pious Foundations for Masses are restrict- 
ed by Church and Canon Law as to amount 
and in favor of impoverished relatives, and 
though unrestricted at Common Law, they 
have been by State Statutes. Selecting Cal- 
ifornia as their example the writers analyze 
the statutes and decisions concluding that 
the gifts involved were not within statutory 
restrictions as they were to donees of pow- 
ers to make gifts to individuals for char- 
itable purposes and not to charitable or 
benevolent societies or corporations or to 
individuals in trust for charity. 


INTER VIVOS TRUSTS 


The Effects of a Power to Revoke a Trust. 
(Jan. 1944) 57 Harvard Law Review 362. 
By Austin Wakeman Scott. 


Considers the purposes for which the 
creator of a trust who has reserved a power 
to revoke it, as well as a person having a 
general power of appointment over proper- 
ty, is treated as in substance the owner of 
the property. Included are consent of set- 
tlor to breach of trust as precluding bene- 
ficiaries from surcharging trustee for the 
breach, right of a surviving spouse to a 
share of the estate, construction of char- 
itable trusts where testamentary gifts are 
restricted by statute, the question whether 
the period of the Rule against Perpetuities 
runs from creation of trust or settlor’s 
death, rights of creditors and application of 
tax statutes. Shows trend is toward greater 
recognition of the concept of treating set- 
tlor as the owner. 


Irrevocable Trusts. (April 1944) 22 Taxes 
149. By M. N. Friedland. 


The author reviews a number of cases de- 
cided before “The Stuart Case,” 317 U. S. 
154, and points out that under the latter 
case courts are now at liberty to disregard 
and eliminate provisions of trusts consider- 
ed obnoxious to the general provisions of 
equity, leaving the “remainder” provisions 
effective. The crux of the situation is that 
where, by local law, a right is obtained, 


359 


such right may be subject to federal tax- 
ation. This is important in considering the 
consequences of a reservation of power in 
the donor, or a grant of power in another, 
to alter, amend, or revoke the trust. 


Joint Registration or Living Trust? (Sept. 
1943) 77 Trusts and Estates 278. By Robert 
E. Towey. 


Points out the title and tax dangers of 
placing property in joint names as a method 
of post-mortem distribution. The advan- 
tages of using a living trust in preference 
are outlined. 


INSURANCE TRUSTS 


Optional Settlements versus Trusteed In- 
surance. (June 1944) 78 Trusts and Estates 
559. By Milton Elrod, Jr. 


This is an excellent discussion of the con- 
siderations in deciding whether the settle- 
ment options in insurance policies should 
be availed of, or whether the proceeds should 
be made payable to a trust. There is no 
conflict between the two methods; each has 
its advantages and meets situations not 
readily adaptable to the other. 
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PENSION TRUSTS 


Profit Sharing Retirement Trusts. (Mar. 
1944) 78 Trusts and Estates 294. By Harry 
G. Zimmermann. 


This article presents considerations in 
drafting and administering profit sharing 
plans wtih retirement features. Such ques- 
tions as investment powers, individual ac- 
counts and settlement of benefits are dis- 
cussed. 


Pension Plans—The Philosophy of Section 


165(a). (Feb. 1944) 22 Taxes 60. By Walter 


D. Freyburger. 


This article points out that the philosophy 
of Congress behind “pension-plan” legisla- 
tion is that it solves the problem of super- 
annuation. It further discusses what con- 
stitute acceptable and nonacceptable pen- 
sion plans. 


Planning Employees’ Trusts. (Oct. 1943) 
77 Trusts and Estates 399. By Paul F. 
Millett. 


This article suggests points to consider 
in drafting pension and profit sharing 
trusts, in the light of the requirements of 
the Internal Revenue Code and Treasury 
Regulations. 


Trusteeship and Insurance In Pension 
Planning. (Aug. 1943) 77 Trusts and Es- 
tates 143. By Laurence G. Hanmer. 


There has been a certain amount of “con- 
flict” between insurance companies and 
trust companies as to the type of pension 
plan which a corporation ought to adopt. 
One group believes annuity contracts are 
necessary to fund a plan; the other that 
they are not only unnecessary, but unde- 
sirable. This article supports the so-called 
trusteed plan, under which deposits in the 
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trust are invested in securities. The author 
suggests, however, additional benefits which 
can be provided only by life insurance. 


The New Regulations on Pension Plans. 
(Aug. 1943) 77 Trusts and Estates 131. 
By Gustave Simons. 


Analyzes the Treasury’s first rules, un- 
der the 1942 Revenue Act’s wholesale 
changes in the requirements of employee 
benefit plans if they are to obtain the tax 
advantages granted by the Act. Emphasis 
in this article is on the importance and ad- 
vantages of a corporate trustee under such 
plans. 


Trusts. 
By Ar- 


Future Trends in Employees’ 
(Dec. 1943) 23 Trust Bulletin 10. 
thur S. Hansen. 


In addition to a keen analysis of the dis- 
crimination, benefits and tax phases of pen- 
sion plans, the author discusses the type 
of plan to be adopted. He favors a com- 
bination of pension benefits and profit shar- 
ing contributions. 

Also in (Dec. 1943) 77 Trusts and Estates 
581. 


Integration Under Pension Regulations. 
(Nov. 1943) 77 Trusts and Estates 493. By 
Warner F. Haldeman. 


One of the greatest difficulties in connec- 
tion with drawing qualified pension plans 
has been the requirement imposed by the 
Treasury Regulations that a plan using sal- 
ary as a basis of employee eligibility must be 
“integrated” with the benefits of the Social 
Security Act. This article throws light on 
the question. 


Types of Pension Plans. (June 1944) 78 
Trusts and Estates 591. By E. Leigh Jones. 


Discusses the various kinds of employees 
benefit programs, outlining their distin- 
guishing features. Considerations in se- 
lecting benefits, method of financing, eli- 
gibility requirements, etc., are set forth. 


Pension Plans and the Trust Officer. (June 
1944) 78 Trusts and Estates 601. By C. 
Preston Dawson. 


This is a very helpful outline discussion 
of the provisions to include in a pension 
plan. Of. special interest are the sections 
dealing with the formulas for computing 
benefits, adjustments for salary change, and 
funding past and future service credits. 


Employees’ Trusts Technicalities. (March 
1944) 23 Trust Bulletin 20. 
Symposium on phases of pension plans, 
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including permanency, compensation, dis- 
crimination, types of plans, coverage, com- 
parison with profit sharing trusts, etc. 

Also in (Feb. 1944) 78 Trusts and Estates 
147. 


Employees’ Trusts. (Nov. 1943) 23 Trust 
Bulletin 3. 


This is a report by a committee of 
the American Bankers Association, Trust 
Division, discussing the major principles of 
employees’ trusts and types of plans, duties 
and compensation of trustees thereunder, 
and including a bibliography. 


The Tax Treatment of Employees’ Contri- 
butions to Pension Plans. (Dec. 1943) 57 
Harvard Law Review 247. 


Challenges the wisdom and fairness of 
currently taxing the employee on the con- 
tributions from his pay to a pension plan. 
A good presentation of the arguments for 
deferring taxation of employees’ contribu- 
tions to time of payment of the pension and 
allowing employees’ contributions as deduc- 
tions from current income. 


ALSO 


The Recent Pension Trust Regulations. 
(Sept. 1943) 21 Taxes 486. By Leon L. 
Rice, Jr. 


Pension Trusts—Questions and Answers. 
(Oct. 1943) 21 Taxes 555. By Gustave 
Simons. 


Pension Trusts Under the New Regula- 
tions. (Oct. 1943) 21 Taxes 531. By Benja- 
min M. Becker. 


Bibliography on Personal and Business Es- 
tate Planning. (June 1944) 78 Trusts and 
Estates 610. 


Practical Phases of Pension Plans (sum- 
mary of N.Y.U. Institute sessions) Journal 
of Accountancy, Mar. 1944. 


COMMON TRUST FUNDS 


Analysis of Common Trust Fund Legisla- 
tion. (Dec. 1943) 23 Trust Bulletin 25. By 
William H. Dillon. 


This is a comparative study of enabling 
laws in eleven mid-western states, which of- 
lers a good basis for considering proposed 
legislation in jurisdictions which do not 
permit common trust funds. 


TRUST INVESTMENTS 


Retention of its own shares by a corpor- 
ate trustee. 51 Harvard Law Review 601— 
May, 1944. By Austin Wakeman Scott. 
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Considers duty of trustee to sell and 
propriety of acquiring for or retaining in 
the trust either its own shares or those of 
an affiliate, under the various circumstances 
arising from common trust provisions and 
statutes dealing with investment powers. 
Devotes considerable attention to recent 
New York case of City Bank Farmers Trust 
Company v. Cannon. 


New Approach to Prudent Man Rule. 
(Nov. 1943) 23 Trust Bulletin 28. By Mayo 
A. Shattuck. 


Approaches the question of choice be- 
tween the Massachusetts prudent man rule 
or the legal-list theory of trust investment, 
from the viewpoints of social policy and 
philosophy. Such analysis shows a prefer- 
ence for the former rule, because it favors 
the life tenant, promotes enterprise capital, 
and protects the remainderman perhaps 
more than does the lega!-list rule. 

Also in (Nov. 1943) 77 Trusts and Estates 
478. 


Prudent Trustee Standard Adopted. (Aug. 
1943) 77 Trusts and Estates 174. By Leavitt 
R. Barker. 


This is an analysis of the background for 
the adoption by the 1943 Minnesota legis- 
lature of the prudent man theory of trust 
investment. The advantages of this theory 
over the legal-list rule are discussed, with 
suggestions for introducing and passing leg- 
islation in other states. 


Statement of Policies for Voting Shares 
of Stock Held in Trust Accounts. (June 
1944) 23 Trust Bulletin 21. 


The Trust Division of the American Bank- 
ers Association has approved a statement 
(as indicated in the title) as a guide for 
trust institutions. A general policy to vote 
rather than not, is recommended. 
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TERMINATION AND MODIFICATION 
OF TRUSTS 


The Chancellor in Loco Parentis: Modifi- 
cation of Trusts for Children. (Sept. 1943) 
Chicago Kent Law Review. By Julius H. 
Miner. 


Discussion of modification of trusts, where 
power is not reserved, in cases of emer- 
gency particularly for infants. Makes spe- 
cial reference to equitable jurisdiction over 
minors. It concludes by urging a deviation 
from the rule of rigidly clinging to the 
terms of the trust under every circumstance. 
States that the court should ascertain and 
earry into effect with caution what is ad- 
vantageous for the minor. 


TESTAMENTARY CAPACITY 


Testamentary Character and _ Intent. 
(Oct. 1943) 48 Dickinson Law Review 22. 


Discusses numerous Pennsylvania cases 
holding that, if testamentary intent appears, 
the writing may be in any form, on any ma- 
terial, and in any medium; that testamen- 
tary intent is a question of law for the 
court, with extrinsic evidence admissible if 
the meaning of the writing is not clear; and 
that the so-called two-witness rule (requir- 


ing testimony of two competent witnesses 
to establish testamentary character and in- 
tent) is applicable only when, extrinsic evi- 
dence presents a substantial dispute,—not 


when the instrument is free from am- 


biguity on its face. 


Testamentary Capacity and Undue Influ- 
ence—Will Contests in Michigan. (March 
1944) 7 U of Detroit L.J. 87. 


PROBATE AND ISSUANCE OF LETTERS 


Privileged Communications With Regard 
to An Attorney Witnessing a Will. (March 
1944) 19 Notre Dame Lawyer 281. 


An intensely practical problem is here 
discussed. When, and under what circum- 
stances may an attorney who witnesses or 
attests a will testify as to communications 
had between the testator and himself con- 
cerning the will? Does he testify qua wit- 
ness or qua attorney? To whom does the 
privilege belong, the attorney or the client? 
Have the statutes of the several states mod- 
ified the common-law rules? 


DISTRIBUTION OF ESTATES AND 
TRUSTS 


Disposition of Funds Due Absent or Un- 
known Beneficiaries. (July 1943) 77 Trusts 
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and Estates 55. By George Burton Pearson, 
Jr. 


Discusses beneficial effects of Delaware 
law providing procedure for disposition of 
estate and trust funds when fiduciary does 
not know and is unable to ascertain by 
practicable means the identity, whereabouts 
or share of the beneficiary, or when the 
beneficiary is incompetent to receive the 
fund. Administration of many estates has 
been expedited under this simple and flex- 
ible statute. 


Intestate Succession By and From the 
Adopted Child—(Summer 1943) Washing- 
ton University Law Quarterly 221. By 
Fred L. Kuhlmann. 

Reviews history of legislation on the 
question of succession to determine whether 
present laws are performing their function 
in contemporary society and gives an anal- 
ysis of present day statutes in the various 
states. It proposes a uniform codification 
of the law and urges that the adopted child 
and the adoptive parents and their lineal 
and collateral relatives shall inherit from 
and through each other to the same extent 
as though the child were the natural child 
of the adoptor and that all intestate suc- 
cession rights between the adopted child and 
the natural relatives and kin shall be com- 
pletely severed. 


Rights of Registered Co-Owners and Ben- 
eficiaries of United States War Saving 
Bonds. (Nov. 1943) 52 Yale Law Journal 
917. 

Delores application of state rules of test- 
amentary transfer to defeat right of regis- 
tered beneficiary to have ownership of bond 
vest in him on death of purchaser prior to 
maturity of bond, contra to Federal regu- 
lations governing issuance. Emphasizes im- 
portance of maintaining attractiveness of 
bonds to purchasers in low income brackets. 
Cites authorities that such federal regula- 
tions control as part of the supreme law of 
land; also sets forth other legal principles 
to sustain the right of such beneficiary. 

Applicability of ‘First Purchaser Doctrine’ 
to California Probate Code Section 254. 
(Dec. 1943) 32 California Law Review 593. 


DRAFTING WILLS AND TRUSTS 

Integrating Instruments of Estate Dis- 
position. (June 1944) 78 Trusts and Estates 
571. By J. E. Rappoport. 

Using an actual case as a typical exam- 
ple, this article establishes guides for the 
coordination of provisions in wills, trusts 
and life insurance policies, in developing an 





BAR PROCEEDINGS 


effective estate plan. Included is a discus- 
sion of business interests. 


What Is Estate Planning? (June 1944) 78 
Trusts and Estates 517. By T. C. Rice- 
Wray. 


This is an outline of the information need- 
ed properly to prepare a will and other 
dispositive instruments. It is based on the 
author’s quarter-century of experience in 
the field of estate planning. Some sugges- 
tions for remedial action are indicated. 


Estate Planning (April 1944) 19 Indiana 
Law Journal, 213. By Milton Elrod, Jr. 


The author traces the increase of estate 
tax rates and the decrease of exemptions, 
and the consequent increase in the burdens 
of estate taxation. Another factor increas- 
ing such burdens is the fact that trusts 
cannot now be so freely used as a device 
to minimize taxes. The inevitable conclu- 
sion is ‘that the conscientious draughtsman 
of testamentary documents will familiarize 
himself with the laws relating to estate 
taxes and not hesitate to communicate these 
facts to his clients. 


Proximate Deaths of Testator and Bene- 
ficiary. (Jan. 1944) 78 Trusts and Estates 
79. By J. Seymour Montgomery, Jr. 


This article suggests clauses to deal with 
situations not adequately covered by so- 
called simultaneous death statutes or clauses 
commonly used where such statute does not 
exist. There are two broad fields for their 
use: (1) where the sequence of the deaths 
is indeterminable, and (2) where the se- 
quence is known but the deaths are so close 
in point of time as to make alternative dis- 
position desirable. A short term testa- 
mentary trust is recommended for the lat- 
ter contingency, and a more extensive clause 
for the former. 


The Planned Estate. 
Trusts and Estates 281. 
aner. 


(Mar. 1944) 78 
By Samuel J. Foos- 


Contrasts the results of inadequate and 
competent estate ‘planning by typical cases. 
Suggestions for proper drafting are offered. 


Case Histories. (June 1944) 78 Trusts and 
Estates 541. By various authors. 


This is a collection of solutions to a num- 
ber of typical estate planning situations, 
based upon the actual experiences of the 
contributors. Emphasis is upon disposition 
of business interests. 
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Trends in Estate Planning. ( July 1943- 
June 1944) 77 and 78 Trusts and Estates. 
By Henry S. Koster. 


In each issue of this magazine is a two 
or three page article by this author, discus- 
sing new developments and new ideas in per- 
sonal and corporate estate planning, based 
on his day-to-day experience as a profes- 
sional planner. During the year, a good 
deal of emphasis has been placed on pen- 
sion plans and life insurance as an invest- 
ment as well as a useful tool in estate 
planning. 


Tax-saving Techniques in Drawing Testa- 
mentary Trusts For Both a Private and a 
Charitable Use. (Mar. 1944) 29 Cornell Law 
Quarterly 406. 


Reviews the situations where deductions 
for charitable devises and bequests are de- 
nied because of flexibility in provisions for 
the needs and wishes of the private bene- 
ficiary which render the value of the devise 
or bequest to charity not “presently ascer- 
tainable” for estate tax purposes, or income 
not paid or “permanently set aside” for char- 
itable use under the income tax test. Sug- 
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gests trust instrument provisions for per- 
mitting flexibility and also to prove a min- 
imum amount for deduction. 


RIGHTS OF SURVIVING SPOUSE 


The Usufruct of the Surviving Spouse 
(Dec. 1943) 18 Tulane L.R. 181. By Leon- 
ard Oppenheim. 


The author defines a usufruct as “the 
right of enjoying a thing, the title to which 
is vested in another, with the right to use 
that thing so as to derive all profits and 
possible advantages from it; traces the 
origins of the doctrine to French law, and 
its development under the Louisiana Civil 
Code. The application of the doctrine has 
given rise to incidental problems of taxa- 
tion and will construction. 


Codal Exceptions to the Louisiana Law of 
Heirship: The Marital Fourth and The 
Widow’s Homestead. (Dec. 1943) 18 Tulane 
L.R. 290. 


POWERS OF APPOINTMENT 


An Analysis of Powers of Appointment. 
(April 1944) 22 Taxes 155. By Jonathan C. 
Bunge. 

Great changes were wrought under the 
Revenue Act of 1942 in the taxability of 
powers of appointment. These changes were 
designed to reach estates which had previ- 
ously escaped taxation. Nevertheless, as a 
consequence of them, many estates, which 
employed powers of appointment with no 
thought of tax evasion or tax saving, have 
become subject to multiple taxation. Since 
January 1, 1945 is the deadline for release 
of such powers without additional burdens 
of taxation, the author has written a simple 
and understandable guide for those who are 
confronted with the problem. 


Modification of Wills and Trusts as to 
Powers of Appointment. (April 1944) 23 
Trust Bulletin 13. By Richard R. Powell. 


This is one of the most practically useful 
articles on powers since the changes made 
in the Revenue Code. Use of the “fiduciary” 
and “familial” exceptions is_ illustrated. 
There is extended discussion of powers to 
draw upon principal and other discretionary 
powers as taxable powers of appointment. 
Recognizing that non-taxability may be less 
important than desired efficacy of a dis- 
positive provision, the author presents con- 
siderations for setting forth in the instru- 
ment how the tax on the appointive proper- 
ty should be paid. 

Also in (Feb. 1944) 78 Trusts and Estates 
193. 


TRUSTS and ESTATES—October 1944 


Powers of Appointment. (Dec. 1943) 23 
Trust Bulletin 3. By Leonard M. Rieser. 


An excellent analysis of the taxable 
status and releasability of powers under the 
changes made by the 1942 Revenue Act. A 
number of amendments are suggested: to 
protect the fiduciary, to make it clear that 
successive over-lapping disabilities extend 
the grace period, to extend the grace period 
to donors by will, and to correlate the gift 
and estate taxes. 

Also in (Nov. 1943) 77 Trusts and Estates 
485. 


Exclusive and Non-exclusive Powers and 
The Illusory Appointment. (Feb. 1944) 42 
Michigan Law Review 649. By John E. 
Howe. 


Formulating the rule for determining 
whether power is exclusive or nonexclusive, 
the writer states that English rule, holding 
that a nonexclusive power fails unless exer- 
cised in favor of each object, is followed in 
twenty of the twenty-one jurisdictions which 
have dealt with the problem. He then con- 
siders the exclusion of after-born children, 
exercise in favor of deceased object, partial 
appointments, rights in various classes of 
property and void and unexercised powers, 
concluding with Illusory Appointment Doc- 
trine and Statutory Reforms. 


Powers of Appointment Under Revenue 
Act of 1942 and Amendments. (Aug. 1943) 
27 Temple University Law Quarterly 456. 


Contrasts provisions of old and new Act 
with reference to estate and gift taxes, 
pointing out the underlying theory of the 
new Act that the donee of the power is 
the owner of the property subject to the 
power and stressing the importance of the 
shift of burden from the government (to 
show the. power taxable), to the taxpayer 
(to show the power exempt); enumerates 
powers exempt; treats of difficulty of ef- 
fecting a valid release of power because of 
uncertainty and lack of uniformity of state 
laws (provisions of Pennsylvania Act set 
forth). 


FUTURE INTERESTS 


A Remainder to the Grantor’s Heirs. (Dec. 
1943) 22 Texas Law Review 22. By Edward 
H. Warren. 


Article deals with question whether the 
Rule Against Remainder to Grantor’s Heirs 


is one of property or construction. The 
writer suggests three arguments for con- 
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sidering it an absolute rule of property and 
answering them shows why he favors con- 
sidering it a rule of construction. He then 
advances seven reasons why he is opposed to 
appellation used in the American Law In- 
stitute Restatement, namely a rule of 
“worthier title,” if it is considered a rule of 
construction. 


The Rule in Shelley’s Case—An Argument 
for its Abrogation. (Dec. 1943) 11 Univers- 
ity of Chicago Law Review 82. 


Submits that there is little justification 
for the continued retention of the rule. 
States that the Illinois State Bar Associa- 
tion is presently proposing certain legisla- 
tion to that end and while such legislation 
would be in derogation of the common law 
and hence would be construed strictly, this 
difficulty is largely technical and could be 
surmounted by a carefully drafted statute. 


Vested Remainders as Created By Wills. 
(March 1944) 19 Notre Dame Lawyer 300. 


Where H gives a life estate to W with re- 
mainders over to the children of H, and one 
of such children predeceases the life tenant 
leaving no issue surviving, but leaving a 
widow, may the widow take the share of 
her deceased spouse? The answer may de- 
pend upon whether the limitation created a 
vested or contingent remainder. 


Construction of Oregon Statute Purport- 
ing to Abolish Rule in Shelley’s Case. 
(April 1944) 23 Ore. L.R. 200. 


Contingent remainders — Destructibility 
Doctrine in Oregon. (Feb. 1944) 23 Ore. Law 
Rev. 138. 


Construction of ‘Death without Issue’ as 
Contingency For Gift Over When Prior Ben- 
eficiary’s Estate is Preceded by Life Estate 
(Dec. 1943) 31 California Law Review 605. 


Instead of adopting the majority rule 
which limits period during which a gift over 
may take effect to period preceding close of 
antecedent estate, California holds that 
such a gift is a limitation on the prior es- 
tate and divests it.even after gift has vested 
in right to possession. This may violate the 
intention of the testator which should pre- 
vail where it is clearly expressed. 


[The members of this Committee are: 
Henry H. Benjamin, Chicago; Miss Helen 
I. Binning, Providence; Harry S. Bugbee, 
Toledo; George I. Devor, Los Angeles; 
John C. Pryor, Burlington, Ia.; and Fred 
H. Schauer, Santa Barbara, Calif.] 
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Attorneys and Underwriters 


Attorneys are increasingly appreciating 
the value of a better understanding on their 
part of the functions and services of the 
life underwriter and, whereas in the past 
there has appeared a reluctance on the part 
of some life underwriters to approach the 
attorney in matters concerning life insur- 
ance, a distinct improvement in this atti- 
tude has resulted from the close and friend- 
ly understanding that has been created by 
this cooperative movement. 

In an increasing number of cities joint 
meetings of life underwriters and attorneys 
are being held each year. At those meet- 
ings and at the more intimate conferences 
that have followed them, members of the 
two professions have been given an oppor- 
tunity to exchange ideas and develop plans 
for better serving their clients in such im- 
portant matters as estate and income plan- 
ning. With our constantly changing tax 
structure and with business insurance, life 
insurance trusts and other modern forms of 
life insurance service, there develops an un- 
deniable need for qualified and efficient tax 
advice and service to our policyholders. This 
can best be rendered by close and constant 
friendly relationships between life under- 
writers and attorneys. 


From report of National Association of Life Un- 
derwriters Committee on Cooperation with At- 
torneys, George E. Lackey, Chairman. 


a () 
Judge Hennings Honored 


Judge Thomas C, Hennings, widely known 
in the trust fraternity during his years as 
vice president of Mercantile-Commerce 
Bank & Trust Company of St. Louis, was 
recently honored, on the occasion of his 70th 
birthday, by the Constitutional Convention 
of Missouri for his distinguished service as 
lawyer, jurist, and member of the Conven- 


tion for the past year. 




















LAND TITLE 


BANK AND TRUST COMPANY 


PHILADELPHIA 


> 7 ] 
Broad and 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





TRUSTS and ESTATES—October 1944 


ABOLISH TENANCY BY THE ENTIRETY 


RUSSELL D. NILES 


Professor of Law, New York University School of Law; Chairman, Committee on Changes in 
Substantive Real Property Principles 


HE tenancy by the entirety as it existed 

at the common law is patently unsuited 
to modern conditions. The tenancy was 
based on the fictitious unity of husband and 
wife and on the submersion of the wife’s 
legal personality in that of her husband. 
The tenancy by the entirety remains in less 
than one-half of our jurisdictions. The ten- 
ancy was held to be abolished by the mar- 
ried women’s acts in more than one-fourth 
of our states. [Annotation: 141 A.L.R. 
179.] The tenancy does not exist in at least 
another one-fourth of our states either be- 
cause the tenancy by the entirety conflicts 
with the law of community property [Cf. 
Blackman v. Blackman, 43 Pac. (2d) 1011 
(Ariz. 1935)] or is not provided for in the 
codes of the state [Mont. Rev. Code, §§ 5786, 
6683; N. Dak. Comp. Laws (1913) § 5261; 
S. Dak. Code (1939) §§14.0203, 14.0204] or 
is considered to be “too repugnant to all mod- 
ern ideas of the relation of husband and wife 
to have a-place in our jurisprudence.” [Ker- 
ner v. McDonald, 84 N. W. 92 (Nebr. 
1900).] The twenty-odd states which have 
retained the tenancy at all now have it in 
various stages of disintergration. 


The Committee opposes the retention of 
“the tenancy for both theoretical and practi- 
cal reasons. One objection is that there is 
great uncertainty as to how the tenancy may 
be created. It has sometimes been held that 
a tenancy by the entirety will be created by 
a conveyance to husband and wife even if 
the grantor intended to create a joint ten- 
ancy or a tenancy in common. [Alles v. 
Lyon, 216 Pa. 604, 66 Atl. 81 (1907).] A 
conveyance by a husband to himself and 
his wife with the expressed intention of 
creating a tenancy by the entirety may 
create such a tenancy and may create a ten- 
ancy in common and for a variety of rea- 
sons. [In re Klatzl’s Estate, 216 N. Y. 83, 
110 N. E. 181 (1915); Baehringer v. 
Schmid, 254 N. Y. 355, 173 N. E. 220 
(1930) ; Stone v. Culver, 286 Mich. 263, 282 
N. W. 142 (1938).] The tenancy may exist 
in realty and not in personalty, or not in 
personalty unless it represents the proceeds 
of the sale of real property owned by the 
entirety. [10 N. Y. U. L. Q. Rev. 410 
(1933); 8 Mo. L. Rev. 218 (1943); 117 A. 
L. R. 915.] It is even uncertain in some jur- 
isdictions how the tenancy may be termin- 


ated. A few states have even held that the 
tenancy endures after divorce. [Davies v. 
Johnson, 187 S. W. 323 (Ark. 1916) ; O’Mal- 
ley v. O’Malley, 272 Pa. 528, 116 Atl. 500 
(1922).] 


Rights of Spouse and Creditors 


The principal objection to the tenancy, 
however, is that it is unsuited to situations 
where the separate rights of each spouse, 
or the creditors of each spouse, must be en- 
forced. The tenancy works very well so 
long as the husband and wife are happily 
married and prosperous. When separate 
rights are involved, the inseverability fea- 
ture and the fiction of unity produce some 
unreasonable and even anti-social results. 
For example, neither spouse is entitled to 
partition the estate nor to sever the tenancy. 
It is the majority view that neither spouse 
may sue the other for waste or for an ac- 
counting for rents—in some states not even 
after a separation. [Wakefield v. Wakefield, 
149 Pa. Super. 9, 25 Atl. (2d) 841 (1942); 
Stimson v. Stimson, 346 Pa. 68, 29 Atl. (2d) 
679 (1943) .] 


The most objectionable aspect of the ten- 
ancy is the opportunity it affords for frus- 
trating the rights of creditors of one spouse. 
The present law has developed as a by-pro- 
duct of recognition of the separate rights of 
married women. If the wife is not a debtor, 
the argument runs, the husband’s creditor 
should not be able to affect the wife’s enjoy- 
ment of the estate. So it is held in a major- 
ity of the states which still recognize this 
tenancy that a creditor of one spouse is un- 
able to levy on the estate, or even to reach 
the income therefrom, during the joint lives 
of husband and wife. [Bloomfield v. Brown, 
25 Atl. (2d) 354 (R. I. 1942); John Ritchie, 
3rd, Tenancies by the Entirety in Real Prop- 
erty with Particular Reference to the Law 
of Virginia, 28 Va. L. Rev. 608 (1942); 89 
A. L. R. 499.] It is even widely held that 
the lien of a judgment creditor of one spouse 
may be defeated by a conveyance of the es- 
tate of both spouses. [Beihl v. Martin, 236 
Pa. 519, 84 Atl. 953 (1912); Cf. W. A. Wil- 
kerson, Creditors’ Rights against Tenants 
by the Entirety, 11 Tenn. L. Rev. 1389 
(1933).] Thus in many states the interest 
of a bankrupt in a tenancy by the entirety 
is not an asset in bankruptcy. [Cullom v. 





secu 


a chant aN 


BAR PROCEEDINGS 


Kearns, 8. Fed. (2d) 487 (C. C. A. 4th 
1925); 47 A. L. R. 487.] Property thus 
becomes shielded from the separate cred- 
itors of either and unlike homestead exemp- 
tions, there is no limit on the amount so 
immune. [Collum v. Rice, 162 S. W. (2d) 
342 (Mo. App. 1942), 8 Mo. L. Rev. 213 
(1943) .] 

Some states have retained the tenancy by 
the entirety without following the majority 
rule as to the rights of creditors. But these 
states have rules which involve other diffi- 
culties. For example, in Massachusetts the 
courts have refused to recognize the separ- 
ate rights of the wife to income during the 
joint lives of husband and wife and, there- 
fore, have held that the income may be 
reached by the husband’s creditors, not by 
the wife’s creditors. [Licker v. Gluskin, 
265 Mass. 403, 164 N. E. 413 (1929).] Nor 
is the view adopted by New York and New 
Jersey without difficulty. For example, 
where a creditor recovered a judgment 
against the husband and levied execution on 
the husband’s interest in a lot and residence, 
and acquired a sheriff’s deed to the hus- 
band’s “estate, right, title and interest” 
therein, the creditor was unable to eject the 
wife, or to force her to rent the property. 
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He was entitled only to move in and share 
the house with her! [Finnegan v. Humes, 
252 App. Div. 385, 299 N. Y. S. 501 (1937); 
aff’d 277 N. Y. 682, 14 N. E. (d) 389 
(1938) .] 

The tenancy by the entirety is quite un- 
necessary to enable a husband and wife to 
have the advantage of the right of survivor- 
ship. The joint tenancy has this feature 
without the absurdities and inequities of the 
tenancy by the entirety. Furthermore, the 
use of a tenancy in common for life with 
remainder to the survivor in fee has the 
principal advantages of the tenancy by the 
entirety without the disadvantages. 

The Committee, therefore, recommends 
that the tenancy by the entirety be abolished 
in the different states. 


[The recommendation is to be consid- 
ered and voted on at the 1945 meeting. 
Members of this Committee include: 
Percy Bordwell, Iowa City; L. Alton 
Denslow, Washington; Marshall R. Pihl, 
Boston; Olaf H. Thormodsgard, Grand 
Forks, N. D.] 


End of Bar Proceedings 
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CONFLICTING POLICIES GOVERN INDUSTRIAL 
RECONVERSION 


7 ASHINGTON’S left hand has fre- 
quently not known what its right 
hand is doing with the resulting conflicts 
in policies by which civilians—as well as 
war production—must live. Recent de- 
velopments indicate that government 
planning in reconversion may be serious- 
ly hampered by the fact that different 
government agencies are operating on 
different premises concerning the nature 
of the economic forces at work after V-E 
Day. The WPB, for example, has an- 
nounced that most of its controls over 
materials and production (except war 
production) will be abandoned after the 
war in Europe is terminated. The OPA, 
on the other hand, has announced a policy 
of continuing price controls throughout 
that period. 

During the war period, it was felt that 
the free price system could not adequate- 
ly allocate materials and supplies to the 
uses most desired, and hence the priority 
system was instituted by the WPB. In- 
stead of prices determining which buy- 
ers obtained these products, that decision 
was made by government fiat which allo- 
cated materials in terms of their greatest 
usefulness to the war effort. If WPB 
abandons its controls while the OPA con- 
tinues those that it has imposed, we will 
find ourselves in the anomalous position 
of having neither the price system nor 


the government fiat determining how 


materials shall be allocated. The solution 
in this case is for OPA to adopt a more 
flexible policy and to eliminate many of 
the controls it now exercises. 

A conflict in basic policy which may 


have even more serious repercussions is 
developing between the National War 
Labor Board and the OPA. The OPA, in 
fear of an inflationary development, has 
announced a very tight pricing policy 
with a goal of maintaining 1942 prices 
on durable goods when they are once more 
produced. The WLB, on the other hand, 
according to inspired comment from 
Washington, may raise wage rates in or- 
der to offset a possible deflation after 
V-E Day. Obviously, if the WLB in- 
creases wage rates and, hence, increases 
business costs at a time when OPA is sit- 
ting firmly on the price lid, business will 
be subject to a severe profits squeeze. 

We are faced with a major adjustment 
when war production is cut back on a 
large scale. With the most perfect of 
policies, serious dislocations cannot be 
avoided. But these dislocations can be 
seriously accentuated if government 
agencies proceed from different underly- 
ing premises. The net result can only be 
a larger volume of unemployment with a 
consequent increase in social stress and 
renewed pressure for government actions 
—which past experience has amply dem- 
onstrated would only tighten the govern- 
ment’s grip on business. Under those 
conditions, opportunities for new invest- 
ment would necessarily be restricted and 
corporate profits would be adversely af- 
fected. These consequences can only be 
avoided by development of a coordinated 
policy which will have various govern- 
ment agencies operating as a team, in- 
stead of charging off in different direc- 
tions simultaneously. 
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Where There’s A Will... 


HERE are no literary documents 

more human, no novels more pleasant 
or strange, no poems more inspiring than 
the wills of men of great wealth or great 
heart. They are often the repositories 
of that truest philosophy which has been 
distilled through a lifetime of service to 
fellow men and observation of the doings 
and the needs of others—whether of low 
station or high. Such is the will of the 
late Frank J. Hogan, one of America’s 
most prominent attorneys and a recent 
past president of the American Bar Asso- 
ciation. Secretary to the Army Chief of 
Staff in 1904, former trust officer, lec- 
turer on wills and partnerships, with a 
record of winning a long line of notable 
cases including the Doheny Oil case, Mr. 
Hogan combines thoughtfulness and sag- 
acity in his testament. 

A delightful passage is that relating 
to disposal of his extensive library, which 
he had intended leaving to an institution, 
an idea abandoned in favor of their auc- 
tion by his executor because, as he writes 
in his will: “There is something sacred 
in the spiritual and intimate companion- 
ship of a book, and I do not deem it fit- 
ting that these friends of many happy 
hours should repose in unloved and soul- 
less captivity. Rather, I would send them 
out into the world again to be the inti- 
mates of others whose loving hands and 
understanding hearts will fill the place 
left vacant by my passing.” 

The major part of his estate is left in 
trust for his wife and daughter, with 
fullest discretionary powers in the trus- 
tee. A $10,000 bequest is given to his 
cousin, James F. Byrnes, director of the 
Office of War Mobilization, and item III 
further bequeaths $2,000 to a trust of- 
ficer “as a token of my appreciation of 
his splendid work in the organization and 
carrying on of the Trust Department of 
The Riggs National Bank of Washington, 
D. C., of which I was the first Trust Of- 
ficer.” The Riggs is named executor and 
trustee in the will. 

*% *% * 


Several unusual provisions are found 
in the will of the late Calvin Bullock, in- 


vestment counsel, head of the New York 
banking firm bearing his name, and 
founder of a number of large investment 
trusts. Mr. Bullock declared: “I do not 
desire the trust hereinabove created to 
be administered in any court and I here- 
by exonerate the trustees from the neces- 
sity of accounting therefor to any court.” 
Continuing, he exonerated his executors 
and trustees from liability for any loss 
except that occasioned by their wilful 
fraud or neglect. Naming his wife and 
son as executors, and his son and Guar- 
anty Trust Company of New York as 
trustees, Mr. Bullock provided that, if 
after two years from his death his wife 
and son deemed the trust company’s 
charges “burdensome,” it was to cease 
to act as trustee upon their request. He 
requested but did not direct the continu- 
ance of his business as an asset of the 
trusts established for his wife, son and 
daughter, under the terms of which the 
former is to receive a minimum of $12,- 
000 annually, the latter $3,000, with pow- 
er in the trustees to use principal to 
make up deficiencies of income... 


0 


Fred Greene of Raleigh, previously exe- 
cutive secretary of the North Carolina Ed- 
ucation Association, was elected executive 
secretary of the North Carolina Bankers 
Association, succeeding Leroy Lewis, who 
joined the American Bankers Association 
in New York City. 
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TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst and Consultant, New York City 


ESTATE LIQUIDATION BALANCE 
SHEET 


OUND budgetary practices of busi- 

ness should be applied to personal es- 
tate planning if the family fortune upon 
which widows and children rely is to be 
protected against the ravages of waste. 
One of the most vulnerable spots in an 
estate is the insufficiency of cash to liqui- 
date estate obligations that must be paid 
in cash. Investment assets must then be 
sold within a comparatively short period 
of time, regardless of existing market 
conditions, often resulting in a destruc- 
tion of real and intrinsic values — the 
position of buyers at “distress” sales is 
obvious. 


It is essential, therefore, that the es- 
tate owner periodically determine the 
availability of cash to meet the cash re- 


quirements of his estate. This may best 
be done by means of an “Estate Liquida- 
tion Balance Sheet” of the type set forth 
on the following page. 


A number of important points are dis- 
closed by this table: 


(1) It will be necessary for this estate 
immediately to sell “frozen” assets, such 
as an interest in a closely held business 
enterprise and real estate, in order to 
raise a minimum of $90,000 in cash. If 
market conditions are bad it is possible 
that such assets, which in this case have 
a fair value under normal conditions of 
$265,000, may not realize the required 
$90,000 “under the hammer.” So, with 
the exception of “unavailable assets,” the 
entire estate is destroyed. 


(2) It is possible to provide that the 
$105,000 of “unavailable assets” (those 
passing direct to wife and not under the 
will) shall bear their proportionate share 
of the estate tax to lessen somewhat the 
cash demands on the executor. But all 
other cash requirements must still be 
paid out of assets passing under the will. 
Whether or not creditors may proceed 
against various types of assets not pass- 


ing under the will, is a matter of the laws 
of the State in which the decedent was 
domiciled. In either event, cash legacies 
under the will would be wiped out. 


(3) The problem may be further ag- 
gravated in the event that contingent 
cash requirements, such as additional tax 
assessments and claims against the de- 
ceased as an endorsor or guarantor of the 
obligations of others, become real and 
payable. 


(4) The case under illustration is sad- 
ly lacking in its most obvious solution to 
the problem. The one investment that 
guarantees the immediate delivery of dol- 
lars at death—life insurance payable or 
available to the estate—is not used at all. 
Through the annual investment of a 
small sum (if the estate owner is insur- 
able) the estate can be assured of an ade- 
quate amount of additional cash upon the 
insured’s death. The funds with which 
the premiums are paid may be converted 
out of capital assets, such as bank ac- 
counts or other investments, for the pay- 
ment of premiums is merely a transfer of 
capital from one investment pocket to 
the other. The $75,000 of life insurance, 
which in this case is set up to pay the 
wife a life income, should remain undis- 
turbed, as that is a separate “must” in 
the proper planning of this estate. 


(5) If the estate owner is not insur- 
able then he must re-set his investment 
direction so that frozen assets gradually 
melt. This may be done by lifetime plan- 
ning of the ultimate disposition of the 
$190,000 investment in the closely held 
business enterprise, and through the 
maintenance in cash—or its equivalent— 
of surplus annual income, profits and the 
proceeds from the sale of real estate. If 
the estate owner lives long enough he 
will have more time in which to secure 
fair prices for frozen assets than will his 
executor. 

(6) In addition to increasing available 
cash, consideration also should be given 
to the possibility of causing a reduction 
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ESTATE LIQUIDATION BALANCE SHEET 


Cash Requirements of Estate 
Direct Cash Requirements 
Liabilities— 
Final Income Tax up to date 
Bank and other Notes Payable 


Brokerage Account Debit Bal- 
ances _ 


10,000 


10,000 


Final Bills and Expenses __. 5,000 


Executor’s Fee, Attorneys’ Fees 
& Other Administration Ex- 
penses 


Estate & Inheritance Taxes 
($400,000 net Taxable Estate) 


20,000 


97,000 


$147,000 


Other Required Payments— 
One Year 
Mortgage eee 
Cash Legacies under Will 
Adjustment Funds for Widow 
& Family 


Amortization on 
2,000 
25,000 


10,000 


$37,000 


DIRECT CASH REQUIRE- 


MENTS $184,000 


Contingent Cash Requirements 
Bond & Mortgage against Resi- 
dence ($15,000) 
Additional Estate Taxes if Es- 


tate Assets are Valued Higher 
than Specified in Tax Return 


Deficiency Assessments in Income 
Tax Returns of Prior Years __. 


Claims for endorsing Notes & Ob- 
ligations of Others ($50,000) 


in cash requirements. The amount of 
estate tax may be reduced through prop- 
erly arranged lifetime gifts for wife and 
children. Legacies payable in cash may 
be revised downward or made payable “in 
kind.” Over-valuation of the business in- 
terest, resulting in additional estate tax, 
may be guarded against through a proper 
purchase and sale agreement with co- 
owners, establishing the fair price. Con- 
tingent obligations as endorsor possibly 
may be terminated or reduced. 


Estate Assets 


Cash and Its Equivalent 


Immediate Cash— 

Checking Accounts in Banks$ _ 5,000 

Savings Accounts in Banks... 10,000 

U. S. Government War Bonds_ 15,000 

Credit Balance in Brokerage 
Accounts -0- 

Employment Death Benefits 
payable to Estate 

Life Insurance Proceeds pay- 
able to Estate -0- 


$35,000 
Convertible to Cash by Sale— 
Marketable Stocks —__..-........... 
Marketable Bonds 


5,000 


50,000 
10,000 


-$ 60,000 
CASH AVAILABLE __..$ 95,000 
Cash Shortage In Estate ____ _ 89,000* 


Non-Liquid Assets Subject to Forced 
Sale to Raise Shortage in Cash— 
Ownership Int. in Closely held 
mane 53 ee - 190,000 
Real Estate—Commercial 45,000 
Mortgages Receivable _ 15,000 
Household Furnishings —......._ 15,000 


......------- $265,000 


Other Estate Assets not Passing under Will 


Life Insurance Proceeds retained 
by Ins. Cos. to pay Life In- 
come to Wife 

Residence passing to 
through Tenancy by Entirety 

War Bonds passing to Wife as 
as Surviving Co-owner —--. 5,000 


_.... $105,000 


Frozen Assets _..- 


25,000 


Unavailable Assets _. 


*Subject to increase if securities are sold at less 
than stated value, and/or if contingent cash re- 
quirements become claims. 


DEATH, DISABILITY & SEVERANCE 
VS. PENSION 


O proper appraisal and comparison 

of so-called pension plans can be 
made without a consideration of the rela- 
tive merits of benefit payments to em- 
ployees at death, disability and severance. 
A pension plan properly defined does only 
the job of retirement; it supplies no other 
function. The estimated cost of a pure 
pension plan will therefore be lower than 
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would the cost of an omnibus type of plan 
that provides for payments to employees 
if their employment is terminated for 
reasons other than old age. 


It is probable (each company may 
check its own records on this point) that 
of a given group of employees enrolled at 
any one time, a larger number of them 
will die, become disabled, or voluntarily 
or involuntarily lose their jobs prior to 
reaching age 65, than will reach such age 
in the service of the company. Trans- 
lated, this means that a greater number 
of today’s employees will have direct in- 
terest in benefit payments at death, dis- 
ability or severance than in pensions. 
This is important from the standpoint of 
improving employee relations by generat- 
ing greater employee satisfaction. 

A company may agree with this point 
and still maintain that the superannuated 
employee is a company problem, while 
death, disability and severance are pri- 
marily problems of the individual em- 
ployee. However, through common busi- 
ness practice employers acknowledge 
their responsibilities in the latter cases in 
the following manner: 

(1) Death—If an employee dies his 
employer will probably continue his sal- 
ary to his widow for a period of time and 
may also give her an additional lump sum 
for “clean-up” purposes. 

(2) Disability—If an employee be- 
comes disabled through accident or sick- 
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ness his employer will continue his sal- 
ary, at least for a limited period. 

(3) Severance—lIf after long years of 
service an employee resigns, or loses his 
job through no fault of his own, his em- 
ployer will usually provide a gratuity 
payment, or will supply rehabilitation 
funds. 


Such payments made by an employer 
under these circumstances represent the 
cost to it of benefits it had not previously 
funded. And they supply evidence that 
employers are not interested only in solv- 
ing their “pension problem.” Therefore, 
when comparing the cost of a pure pen- 
sion plan with that of a plan that funds 
additional required benefits to employees, 
a company must add to the cost of its pen- 
sion these unfunded payments which it 
makes at death, disability and severance. 


er) 


Actuarial Service in Pension Planning 


H. Charles Kwasha, for the past several 
years actuary for Marsh & McLennan, 
Inc., has formed his own organization to 
render actuarial service with offices at 50 
Broad Street, New York. Mr. Kwasha will 
specialize in the field of pensions as a con- 
sulting actuary for the development and 
installation of employee retirement plans, 
including actuarially trusteed pension trusts, 
group annuities and individual insurance 
company contract arrangements. He will 
also render actuarial service for mutual 
benefit associations and estate valuations. 
Mr. Kwasha is an associate member of the 
Actuarial Society of America and the Amer- 
ican Institute of Actuaries. Prior to his 
association with Marsh & McLennan he was 
a member of the actuarial staff of the 
Travelers Insurance Company. 


0 


Solution to Estate Problems 


An interesting booklet, “Three Wills— 
What Was Wrong With Them?”, has been 
published by the Provident Mutual Life In- 


surance Company of Philadelphia. Its mes- 
sage may be helpful to trust officials, at- 
torneys and underwriters who have to sug- 
gest a solution where an estate is small; 
where the beneficiaries are elderly and 
where intended bequests are modest. A 
copy may be obtained by writing the com- 


pany. 
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IN THE OFFICIAL FAMILY OF AMERICAN BANKERS ASSN. 


Warren Randolph Burgess, vice chair- 
man of the board of the National City Bank 
of New York, was elected president of the 
American Bankers Association at its annual 
meeting held in Chicago last month. Mr. 
Burgess, a native of Newport, R. I., obtained 
his A.B. and A.M. degree from Brown Uni- 
versity in 1912, and did postgraduate work 
at McGill University and Columbia Uni- 
versity, receiving from Columbia the degree 
of Ph.D. in 1920. Brown awarded him the 
honorary degree of LL.D. in 1937. 

In World War I, disqualified for the armed 
forces by an early eye injury, Mr. Burgess 
served with the War Industries Board and 
later became acting chief of the Statistics 
Branch of the General Staff of the Army 
with the rank of major. In 1919-1920 he 
was with the Russell Sage Foundation. In 
1920 Mr. Burgess joined the Federal Re- 
serve Bank in New York, becoming deputy 
governor in 1930 and manager of open mar- 
ket operations for the Federal Reserve Sys- 
tem and the Treasury. Since 1938 he has 
been vice chairman of the board of the Na- 
tional City Bank of New York. He is also 
a director of the City Bank Farmers Trust 
Company, New York. 


Mr. Burgess has been president of the 
American Statistical Association, the Acad- 
emy of Political Science and the New York 


State Bankers Association. He is a trustee 
of the Mutual Life Insurance Company and 
a director of the Royal-Liverpool Group of 
Insurance Companies. His books include 
“Trends of School Costs,’ “The Reserve 
Banks and the Money Market,” “Interpreta- 
tions of Federal Reserve Policy in the 
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Speeches and Writings of Benjamin 
Strong,” first governor of the Federal Re- 
serve Bank of New York. 

Frederick A. Carroll, vice president, trust 
officer and counsel of The National Shaw- 
mut Bank of Boston since 1924, was elected 
president of the Trust Division. Admitted 
to the Massachusetts Bar in 1912, Mr. Car- 
roll engaged in a general law practice. He 
is vice president of the Shawmut Associa- 
tion of Boston, and of the Shawmut Bank 
Investment Trust, a trustee of the Home 
Savings Bank, and a director of the United 
Mutual Fire Insurance Company, the Na- 
tional Protective Companies, Shawmut Cor- 
poration of Boston, Devonshire Financial 
Service Corporation and the Boston Better 
Business Bureau. 

Mr. Carroll was previously chairman of 
the Trust Division’s Committee on Trust 
Policies. He was also a member of the Tax 
Committee of the National Bank Division. 
In the Massachusetts Bankers Association, 
Mr. Carroll was a member of the Conference 
Committee under the Code of Ethics for 
Trust Business. In the Corporate Fiduciar- 
ies Association of Boston, he is a member 
of the Executive Committee and of the Com- 
mittee on Fees. 

James W. Allison, vice president in charge 
of trusts of the Equitable Trust Company, 
Wilmington, Del., was elected vice president 
of the Trust Division. After his discharge 
from the U. S. Naval Reserve Force with 
the rank of Lieut. (j.g.) at the close of 
World War I in 1919, Mr. Allison became a 
trust department clerk in the First National 
Bank of Richmond, Va., which by merger in 
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1926 became First and Merchants National 
Bank. He rose to vice president and trust 
officer in 1934, which position he left in 
1936 to assume his present post. 


At one time or another, Mr. Allison has 
been a member of the Trust Division’s Com- 
mittees on Trust Accounting (of which he 
has been chairman since 1937), Trust Pol- 
icies, Liability Insurance for Fiduciaries, 
Trust Department Personnel Nomenclature. 
For the Association, Mr. Allison was a mem- 
ber of the Public Relations Council and of 
the Research Council. 


He was also Virginia vice president of 
the Trust Division; a member of the Sub- 
Committee on Fair Banking Practices of 
Bankers NRA Committee for Virginia; and 
chairman of the Committee on Trusts of 
the Virginia Bankers Association. 


Evans Woollen Jr., president of the 
Fletcher Trust Company, Indianapolis, was 
elected chairman of the Division’s Executive 
Committee. Five new members are George 
C. Barclay, 
vice president, 
City Bank Far- 
mers Trust 
Company, New 
York; H. M. 
Bardt, vice 
president and 
trust _ officer, 
Bank of Amer- 
ica N. T. & S. 
A., Los An- 
geles; Lee P. 
Miller, vice 
president Fi- 
delity & Col- 
umbia Trust 
Company, 
Louisville; J. 
M. Hutchinson, vice president and trust of- 
ficer, Davenport (Ia.) Bank and Trust 
Company; and John A. Reid, vice pres- 
ident, First National Bank, Cincinnati. 


EVANS WOOLLEN, JR. 


G. Harold Welch, vice president and trust 
officer of the New Haven (Conn.) Bank 
N.B.A., was elected president of the State 
Association Section. Mr. Welch is also 
secretary and founder of the Connecticut 
Life Insurance and Trust Council, and secre- 
tary of the New Haven Fiduciaries Asso- 
ciation, as well as serving in various civic 
and war organizations, including the Com- 
munity Chest. 


Among the changes made with the in- 
auguration of a new A.B.A. year were the 
following: Appointment of Dr. William A. 
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Irwin, who continues as national education- 
al director of the American Institute of 
Banking, to the post of economist of the 
A.B.A. 


A new Chicago office of the A.B.A. will 
be opened in the Bankers Building, under 
the direction of Robert W. Kneebone, named 
deputy manager of the Association. 


G. Edwin Heming, formerly trust officer 
of the First National Bank and Trust Co. of 
Freeport, N. Y., and recently account exe- 
cutive and secretary of the Merrill Ander- 
son Co., N. Y., has joined the advertising 
department of the A.B.A. 


Alden B. Baxter has retired as adver- 
tising manager of “Banking,” the official 
publication of the A.B.A. While no suc- 
cessor has heen appointed to that position, 
John J. Rooney, comptroller of the A.B.A., 
has been appointed business manager of 
“Banking.” 


ee 
CHARLES OTIS 


Publisher of The American Banker 


Over a quarter century of meritorious 
work for the banking fraternity as pub- 
lisher of their national newspaper, The 
American Banker, came to an end Sept. 
30th with the death of Charles Otis, in the 
town of Yarmouth, Mass., where his grand- 
father founded the local bank in 1825. 


Both the bank and the newspaper have 
exceptional records of. public service, the 
one in its local sphere, the other not only 
in banking circles but as a leader in the 
realm of financial journalism. Mr. Otis’ 
newspaper career started with the Boston 
News Bureau, of which he was assistant 
manager from 1892 to 1904, subsequent 
to which he joined the Wall Street Journal 
and became president of Dow, Jones & Co., 
the publishers. In the advertising field, he 
was president of Doremus & Company, na- 
tionally known financial advertising agency, 
from 1911 to 1915. Three years later he 
became president and publisher of the 
American Banker. 


Under his direction this only daily of the 
commercial banking business has_ both 
chronicled the events of the day and con- 
structively reported the trends, champion- 
ing the cause of sound, progressive banking 
service. In the journalistic field he won the 
regard of his confreres by maintaining the 
finest traditions of the free press, which 
will be carried on by his son, Barron Otis, 
and his other associates on the paper. 
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THE TRUST YEAR IN REVIEW 


66 HERE has probably been less 

I punitive legislation—Federal or 
State—aimed at the trust business dur- 
ing the past fifteen years than against 
any other sector of American business. 
It is a credit to the trustmen all over the 
country that such a statement can be 
made, for it indicates that, on the whole, 
trust business has been honorably and 
competently conducted,” declared Henry 
A. Theis, President, Trust Division, 
American Bankers Association, and Vice 
President, Guaranty Trust Company of 
New York, before the A. B. A. conven- 
tion in Chicago on September 25. Mr. 
Theis attributed this largely to the fact 
that the trust business set its own high 
standards in the Statement of Principles 
of Trust Institutions adopted in April 
1933 and later approved and included in 
Regulation F of the Federal Reserve 
Board. 

“So far as I know,” Mr. Theis said, “‘no 
trust institution has ever been sur- 
charged because its standard of perform- 
ance did not measure up to that of the 
Statement.” 


“One phase of the trust business, 
namely, that of acting as indenture trus- 
tee, narrowly escaped punitive legislation. 
The wise and patient guidance of a com- 
mittee of the Trust Division, under the 
Chairmanship of Gregory Page, turned 
what might have been punitive legislation 
into constructive legislation; not by any 
means perfect, but workable. 


“In our tax laws, punitive legislation 
was aimed at the customers of trust in- 
stitutions and at beneficiaries of other 
trusts. Here, it was a consequence of the 
misguided activities of a few trust insti- 
tutions which aggressively pushed their 
trust business on the basis of tax avoid- 
ance. The large majority of innocent 
had to suffer for the faults of a few. 
Through the efforts of the Trust Division 
some part of the discriminatory tax leg- 
islation against trusts has been re- 
moved.” 

“There is much confusion and uncer- 
tainty in many states as to what the law 
governing the rights of out-of-state trust 
institutions is. The Trust Division is 


cooperating with the National Confer- 
ence of Commissioners on Uniform State 
Laws in drafting a Uniform Reciprocal 
Act on Out-of-State Trust Institutions as 
Fiduciaries, and a Uniform Ancillary Ad- 
ministration of Estates Act. Whether or 
not these proposed statutes are to be 
adopted by the several states is up to the 
states themselves,” Mr. Theis asserted. 


“On behalf of the trust business, I 
promise progress,” he continued. ‘“Pro- 
gress means change, not in the funda- 
mental principles set down in our State- 
ment of Principles, but in the quality of 
our service and in making our facilities 
available to an ever-increasing number of 
people, to the end that the social benefits 
to be derived through the mechanism of 
trusts may be enjoyed by an ever enlarg- 
ing number of people. 


“Ever since the beginning of the war, 
trust institutions have made available 
their services to the men and women in 
the Armed Services, to their families, and 
to civilians engaged in war work. A new 
committee on Veterans’ Affairs, under 
the Chairmanship of Chester R. Davis, 
has made a broad study covering the de- 
sirability, in the public interest, of ac- 
cepting appointments on behalf of veter- 
ans, the best methods of handling them, 
and the fees and costs involved.” 


Among the activities of Trust Division 
during the past year, Mr. Theis cited the 
following: His own, Merle Selecman’s 
and Gilbert Stephenson’s visits to trust 
meetings and trust institutions through- 
out the country; the Committee on Trust 
Investments report, “Shop Talk on Trust 
Investments”; the report of the Commit- 
tee on Employees’ Trusts; the shortly to 
be published report of the Committee on 
Intermediate Court Accounting; the Tax- 
ation Committee’s efforts in securing in 
the 1943 Revenue Act a number of tech- 
nical changes removing inequitable pro- 
visions with respect to estates and trusts; 
and the Committee on Trust Policies’ 
“Statement of Policies for Voting Shares 
of Stock Held in Trust Accounts.” In 
connection with employees’ trusts, Mr. 
Theis pointed out that “an ill-advised 
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plan, a terminated plan, or a material de- 
fect in a plan may subject the trustee, as 
well as the employer, to unfavorable 
criticism. Trust institutions, therefore, 
have a direct interest in the proper de- 
velopment of sound and bona fide employ- 
ees’ trusts.” 


Finally, Mr. Theis reported that, to 
correct misunderstandings, particularly 
among legislators, as to the part played 
by the trust instrument in our social 
economy, “a study is being made of the 
historical background and the develop- 
ment of trusts, their use as a medium for 
the conservation of property for the 
benefit of dependents, and their impor- 
tance in the general social and economic 
scheme of our whole property system. 


“A second phase of this study will deal 
with the history of federal taxation of 
estates and trusts down to the prosent 
time. This study will deal with interpre- 
tations and regulations relating to the 
estate and trust sections of the tax laws 
and leading court decisions. Some of 
these have led to uncertainties and in- 
equities. 


“The third phase of this study, there- 
fore, will deal with proposals for amend- 
ments to the tax laws-to remove these 
uncertainties and inequities.” 


How to Set Up Insurance 
Trust Councils 


A suggested method of procedure for or- 
ganizing life insurance trust councils is be- 
ing made available by the committee on 
Cooperation with Trust Officers, National 
Association of Life Underwriters. In its 
report to the Association’s annual meeting 
last month, the Committee, of which Paul 
H. Dunnavan of Minneapolis is chairman, 
cited the present relative inactivity in the 
movement due to wartime conditions, and 
urged the organization of new councils in 
leading cities in preparation for the antici- 
pated post-war revival of interest in life 
insurance trusts. Rapidly changing trends 
in tax and other regulations call for a closer 
relationship between underwriters and 
trustmen, the report stated. 
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Fidelity-Philadelphia Common 
Fund Grows 


At the end of its fourth year of operation 
on July 31, 1944, the Discretionary Common 
Trust Fund of Fidelity-Philadelphia Trust 
Company had a market value of $17,646,460, 
equivalent to $10.44 per unit, according to 
the recently released report by President 
Marshall S. Morgan. The sum originally 
invested by 316 trusts, at $10 per unit, was 
$2,892,050. On August 1, 1944, an addi- 
tional amount of $1,065,000 was invested in 
the Fund, and the total number of partici- 
pating trusts increased to 1,586. 


During the year, the Fund earned net 
income of $.3788 per unit, compared with 
$.3608, $.38613 and $.3488 in the previous 
years. The unit value of $10.44 at the close 
of the fiscal year was the highest for any 
valuation date during the existence of the 
Fund, the lowest reported having been 
$9.36 on July 31, 1942. 


Investments as of July 31, 1944, were 
diversified according to the following per- 
centages of market value, cash amounting 
to $20,204 being excluded (figures in paren- 
theses represent number of issues) 


Bonds (44) 52.5 
U. S. Govt. (11) 30.7 
Railroad (10) 6.1 
Public Utility (14) 10.0 
Industrial (9) 5.7 


Preferred Stocks (38) 20.5 
Public Utility (19) 9.7 
Industrial (19) 10.8 


Common Stocks (65) 27.0 
Railroad (3) 1.0 
Public Utility (10) 3.1 
Industrial (46) 19.5 
Bank (6) 3.4 


New Trust Council 


The Fort Worth Trust Council, recent- 
ly organized and sponsored jointly by 
committees of the local Bar Association, 
Trust Officers, the Life Underwriters 
Assn. and C.L.U.’s, has successfully in- 
augurated the Council movement in Texas 
with meetings attended also by accoun- 
tants. The organization and program of 
this Council will be reported in the next 
issue. 
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TRUSTEES AND VETERANS AFFAIRS 


Opportunities for Serving Financial Needs 


EDWARD E. ODOM 
Solicitor, Veterans Administration, Washington, D. C. 


HEN our present guardianship 

program was initiated in 1926 we 
laid down the principle, adhered to ever 
since, that financial institutions are pre- 
ferred as guardians, conservators, or 
trustees of estates, particularly where the 
payments are more than sufficient to care 
for the current needs of the beneficiary 
and there is a surplus for investment. 
Of course, in case of minors having only 
small payments we either dispense with 
guardianship and pay the money to a cus- 
todian, or else a near relative, often the 
mother, is appointed guardian. It is real- 
ized, too, that generally trust depart- 
ments cannot afford to service a small ac- 
count for the usually prescribed percen- 
tage commission. And we have always 
insisted in our present program on ade- 
quate service, for which a reasonable 
compensation should be paid. 

The program could not have reached 
its present stage of satisfactory accom- 
plishment without the whole-hearted sup- 
port of our courts and legislatures. Prac- 
tically every state has enacted either the 
Uniform Veterans’ Guardianship Act or 
levislation of similar import, and as a 
result of the program, the probate law of 


Form address before American Bankers Asso- 
ciation Trust Division, Chicago, September 25. 


the country, particularly with respect to 
investment safeguards, has been mate- 
rially strengthened, and possibly some- 
what simplified. 


Statistical Background 


The number of beneficiaries under 
guardianship increased from approxi- 
mately 25,000 in 1926 to some 86,000 by 
1933, and has remained almost stationary 
around 80,000 for the past ten years. 
During the first half of that period, the 
number of minors exceeded the number 
of incompetent beneficiaries. During the 
latter half the trend has been reversed. 
As of June 30, 1944, there were approxi- 
mately 45,000 incompetents and some 35,- 
000 minors. 


Aside from the widespread adjust- 
ments and actions seeking recoveries on 
investments during the depression, the 
greatest part of our work has been large- 
ly preventive. A contrast will illustrate 
the value of this feature. Losses on de- 
falcations and misappropriations uncov- 
ered during the first year amounted to 
more than one-and-three-quarter million 
dollars. During the fiscal year just 
closed, the total amount of such defalca- 
tions was $21,147. 
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At the time of the Congressional In- 
vestigation ten years ago it looked as 
though the losses on investments would 
be high. However, in practically all of 
those cases the principal has been recov- 
ered, and in the great majority a reason- 
able amount of interest has also been 
realized. The fiscal year just past showed 
paper losses of only $150,311. How much 
of that will be recovered will not be 
known until the close of the present fiscal 
year, but the item of recoveries during 
the same year on prior losses on invest- 
ments and expenditures amounted to 
more than $175,000. These figures are 
highly enlightening in view of the fact 
that the total receipts in these cases an- 
nually equal approximately $40,000,000 
and the total amount of estates approxi- 
mates $160,000,000. 


Trustees’ Place in Picture 


If more trust officers were fully aware 
of the service which can be rendered by 
our local Chief Attorneys, many more 
would be willing to undertake the hand- 
ling of these estates. I do not mean to 


infer that they pay too well—in fact, in 
practically every state the law prohibits 


payment of more than 5% on receipts 
except where unusual services are per- 
formed. The average for the country is 
a little less than four per cent; attorney 
fees approximate one per cent. 


Notwithstanding there are restrictions 
in most states prohibiting one individual 
from holding more than five guardianship 
cases, and notwithstanding the Veterans 
Administration’s preferment of banks, 
fewer than 2,000 financial institutions 
are handling something over 15,000 of 
our cases, whereas some 35,000 individual 
guardians have approximately 45,000 
cases. Several thousands are under cus- 
todians selected by the Veterans Admin- 
istration. Therefore a considerable field 
of expansion may exist with respect to 
banks and trust companies, which may be 
interested in extending the field of their 
endeavors. 

One could advance certain reasons, 
other than patriotic, why trust officers 
should become interested in this program. 
More impressive, however, may be the 
experiences of those trust officers in var- 
ious parts of the country who have col- 
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laborated therein. In that connection I 
was very much interested in an article 
which appeared in the May 1944 issue of 
Trusts and Estates wherein Harry A. 
Millard of Bankers Trust Company of 
Detroit, explained the procedures and 
some of the advantages in connection 
with veterans’ estates. Our Chief At- 
torneys are always available for informa- 
tion and advice, and while we insist upon 
the most careful management, legality of 
expenditures and investments, and in- 
spection of certification of estate assets, 
we endeavor to render compensating ser- 
vices. 

As to common trust investment: The 
attitude of the Veterans Administration 
respecting investments is that they 
should be legal under the applicable state 
law, and that the states are the best judge 
of what is appropriate legislation. We 
insist upon exercise of care in any event, 
and recommend no specific investments 
other than Government bonds. At the 
present time over 60% of our invest- 
ments are in such bonds, with current in- 
vestments running over 80% therein. 
The investment portfolios should be 
greatly diversified in the post-war period 
in the interest of greater return; always 
with the factor of safety paramount. 


Lessons from Experience 


Some things were learned by expe- 
rience after the former war, and legisla- 
tive action has been taken which, if pre- 
served, will prevent the building of forty 
and fifty thousand dollar estates such as 
grew in the decade ending in 1930— 
amounts which could not possibly be en- 
joyed by the insane veteran, and in most 
instances devolved upon distant relatives 
at his death. At the present time, for ex- 
ample, if an insane or incompetent vet- 
eran is in an institution and without de- 
pendents, his pension or compensation is 
reduced to not to exceed $20 per month, 
or if in a private or state institution, not 
to exceed the cost of maintenance in such 
institutions. Likewise, under The Na- 
tional Service Life Insurance Act, total 
and permanent disability benefits are not 
payable but all such insurance is saved 
for the veteran’s beneficiaries, his needs 
being met by pension. 


Further, the Administration found 
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that guardianship for a veteran rated in- 
competent should be avoided, if possible. 
Therefore, legislation permits the pay- 
ment of the pension to such person’s wife, 
if any, and competent to use it for his 
benefit and that of the family. Further, 
we have found that with respect to those 
discharged from the service as incompet- 
ent, payments without the appointment of 
guardians may be made to the head of the 
institution if the veteran is hospitalized, 
and either paid to his wife or withheld 
temporarily if he be discharged from hos- 
pitalization. More than 50% of those 
discharged from the Armed Forces as in- 
competent promptly return to and adjust 
satisfactorily within industry, whereas, 
if such persons were placed under guar- 
dianship, they might be forever handi- 
capped and perhaps never able to resume 
their normal positions in society. 


Benefits 


The veterans of this war may be en- 
titled to pension (compensation) for ser- 
vice-connected disability, and medical, 
hospital and domiciliary care, including 
necessary prosthetic appliances, on prac- 
tically identical terms with those for 
World War I. Pensions may vary from 
$11.50 per month to as much as $265, 
dependent upon degree of disability. 
Likewise, the widows, minor children, 
and dependent parents of deceased veter- 
ans may be entitled to death pension in 
the same amounts as those for World 
War I veterans and under the same con- 
ditions. 


There will be a large class of benefici- 
aries of National Service Life Insurance, 
and to a lesser extent, of Government 
(converted) insurance. More than 70,- 
000 National Service Life Insurance 
claims have been allowed with benefits 
totaling more than one-half billion dollars 
payable to designated beneficiaries, lim- 
ited to near relatives. 


The G. I. Bill 


The so-called “G. I. Bill’”—the Service- 
men’s Readjustment Act of 1944 (Public 
Law 346, 78th Congress) approved June 
22, 1944—affords these new benefits: 
education or training, guaranty of loans, 
and readjustment or unemployment al- 
‘owances. There had previously been au- 
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thorized for veterans of World War II, 
vocational rehabilitation to overcome the 
handicaps resulting from service disabili- 
ties. If eligible, they may receive courses 
not to exceed four years in length, but 
such training must be taken within six 
years after the end of the war. 


Under the “G. I. Bill,” education or 
training is available for any person serv- 
ing in the Armed Forces during the pe- 
riod from September 16, 1940, to the end 
of the war, provided he has served at 
least ninety days, or been discharged 
after a shorter period of service for a 
service-connected line-of-duty disability. 
Any such person may have a refresher or 
retraining course not to exceed one year 
in length,—refresher pertaining to prior 
attainments; retraining, to enable the 
veteran to engage in a new occupation 
for which possibly he may have proved 
apt in service. Any such person who was 
not over 25 when he entered the service, 
and any one over that age whose educa- 
tion or training was impeded, delayed, in- 
terrupted, or interfered with by service, 


ANCILLARY ADMINISTRATION 
IN NEW YORK STATE 


INQUIRIES invited from attorneys and 
trust institutions of other states. 

Our affiliation with 19 other Marine 
Midland Banks throughout the state 
gives you the additional advantage of 
having a fiduciary with 
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cities and towns. 


MARINE 


TRUST COMPANY 


OF BUFFALO 
A Marine Midland Bank 





380 


may be entitled to one-year education or 
training and additional edueation or 
training not to exceed the time he served 
in the Armed Forces during the war pe- 
riod. The total may not exceed four 
years. His continuance in such courses 
is dependent upon his satisfactory pro- 
gress therein. Any eligible veteran may 
elect the institution, if it will accept him, 
and the course he desires. His school ex- 
penses will be paid not to exceed a total 
of $500 for the school year, and in addi- 
tion, he will be entitled to maintenance 
allowance of $50 per month if without de- 
pendents, or $75 if he have one or more 
dependents. He may pursue a full or 
part-time course while employed, but 
with reduced—or no—maintenance allow- 
ance. Several hundred veterans took ad- 
vantage of these provisions during the 
summer terms, and some 10,000 will enter 
this term. 


Under similar eligibility criteria veter- 
ans of the present war—if unemployed— 
may receive allowances of $20 per week 
for any week of total unemployment 
(with reduced amount for a week of par- 
tial unemployment) occurring within two 


years after discharge, or after the end 


of the war, whichever be the later. The 
general criteria as to entitlement, dis- 
qualification, etc., are similar to those of 
the State unemployment insurance stat- 
utes. The State Agencies may receive, 
process, and pay, on a reimbursement 
basis, claims for this particular benefit. 
Regulations were issued, and agreements 
were signed with these Agencies in time 
for benefits to be paid as soon as they 
were available under the statute, that is, 
for the week following September 4, 1944. 


Loan Provisions 


Title III of the Act provides for the 
guaranteeing of loans, in most instances 
not to exceed 50% of the amount of the 
loan, and in no event more than $2,000 
for any veteran. These loans may be for 
the purpose of buying or constructing a 
home or for making repairs, paying de- 
linquent indebtedness, assessments, taxes, 
etc., on a residence owned by the veteran 
and used as his home; for the purchase of 
a farm, buildings, equipment, live-stock, 
machinery, or implements, or for repair- 
ing, altering, or improving any buildings 
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or equipment, to be used in farming oper- 
ations conducted by the veteran; for pur- 
chasing any business, land, building, sup- 
plies, equipment, machinery, or tools to 
be used by the veteran in pursuing a busi- 
ness or other gainful occupation. Where 
a loan for any of these purposes is made, 
guaranteed, or insured by a Federal 
Agency,* a secondary loan may be guar- 
anteed by the Administrator in an 
amount not to exceed 20% of the cost or 
purchase price and not exceeding $2,000. 
This is a 100% guaranty, not an indem- 
nity. 


The terms and conditions of payment, 
and certain options of settlement, must 
be established by regulations. Generally, 
speaking, first liens will be required on 
purchase or construction loans, except 
where the first lien is security for a loan 
made, guaranteed, or insured by another 
Federal Agency. Second mortgages, or 
none at all, are authorized for repairs, 
alterations, etc., possibly also for equip- 
ment. 


It is desired to establish procedures 
which will involve a minimum of delay 
and red tape. Any eligible veteran may 
apply to his local banker or to any indivi- 
dual or other lending agency. If the 
agency selected is desirous of making the 
loan applied for, provided the guaranty 
is authorized, it will secure the ordinary 
papers, including title report, appraisal 
by a locally designated appraiser, and a 
credit report on the applicant, and pre- 
pare the application and other moving 
papers—mortgage, note, etc.,—on pre- 
scribed forms, or those customarily in use 
in the locality. These papers probably 
will be submitted to one of the cooperat- 
ing agencies which will determine wheth- 
er the loan applied for is a practicable one 
meeting the requirements of the statute 
and regulations, and will recommend to 
the Veterans Administration whether it 
should be made. The Administrator will 
have his agents in each State with au- 
thority to approve or disapprove the 
guaranty. 


*One of the administrative or operating units of 
the Federal Government, which makes, insures, or 
guarantees loans, such as the Farm Security Ad- 
ministration, The Reconstruction Finance Corpora- 
tion, or the Federal Housing Agency—to name only 
a few. 
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The regulations which will be issued 
by the Veterans Administration are in- 
tended to make clear the exact terms of 
the contract. They will indicate what the 
rights of the several parties—borrower, 
lender, Government—are under varying 
circumstances, and particularly upon de- 
fault. Since they form the basis for a 
contract which may run for as long as 20 
years, it is contemplated that they will 
be upon a conservative basis. 


Many State financial institutions, and 
perhaps some Federal, may not be able to 
take advantage of these particular loans 
unless governing regulations or laws are 
amended. The theory, however, is that 
the eligible veteran may secure a loan 
locally from someone who is in the best 
position to judge as to the risks involved. 
The loan must be a sound one, not only 
from the point of view of the lender, but 
particularly since it is not desirable that 
a veteran be led into a financial under- 
taking beyond the scope of his abilities 
and probabilities. The Act requires that 
the appraisal be upon normal value. It 
must be practicable, involving the ability 
of the individual veteran to afford the 


type of home desired; his training and 
experience as a farmer or as a business- 


man. This is believed to be not only for 
his individual benefit but desirable from 
a non-inflationary standpoint. 


The above outline affords a fair view 
of the wide field wherein trust institu- 
tions may be of assistance to veterans. 
There will be some 16 million veterans— 
including those of World War I and of 
the present war—approximately one- 
fourth to one-third of our mature citizens 
engaged in gainful employment or busi- 
ness. You trustmen are wise in consid- 
ering at this time the question of how 
you may help them to solve their prob- 
lems, not merely as a matter of patriotic 
appreciation, but as a matter of good 
business, and by good business I mean in 
the widest public aspect as contrasted 
with any idea of immediate gain. The 
future of America inheres in the indivi- 
dual initiative and the greatest possible 
employment of the individual ability of 
everyone of its citizens consistent with 
the general welfare and rights of others. 
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NEWS FROM NEW BUSINESS 
FRONT 


“When you are ready to let your wife 
remove your appendix and have Uncle 
Ben (an able chemist) do your tax ac- 
counting, it may be time to name an in- 
experienced relative as your executor.” 
That’s the punch line of a recent ad of 
Equitable Trust Company, Wilmington, 
Del., exploding the “penny wise” fallacy 
of naming a relative instead of a trust 
company to “save” the executor’s fee. 


* * * 


Kennedy Sinclaire, Inc., is publishing 
a new mailing piece entitled “The Bank 
Director’s Letter.” It is designed to 
furnish directors with an easy-to-read 
news coverage of opportunities for bank 
business. It is intended to include items . 
on official rulings and pronouncements 
indicating directors’ responsibilities. 
The first issue, of September 7th, con- 
tains one item on trusts: suggesting that, 
in view of present high tax rates, large 
non-recurring fees be spread out over a 
period of years. 


* * * 


“Investment Trends” is the title of a 
most attractive quarterly 6-page leaflet 
issued by Old Colony Trust Company of 
Boston. The current number contains 
seven grcphic charts on various trends 
affecting investments. 


* * * 


A file containing condensed informa- 
tion on trust services has been found to 
be most helpful in developing new bus- 
iness through commercial officers of his 
bank, writes Harry L. Tyson of North- 
western National Bank of Minneapolis, 
in the F.A.A. Bulletin. 


* * * 


The monthly bulletin,.“Security,” distrib- 
uted by trust departments in ten states, has 
been purchased by The Merrill Anderson 
Co., from the Alexander Publishing Com- 
pany, effective with the September issue. 
Henry P. Sommer, Jr., vice president of the 
Alexander Publishing Co., has resigned to 
become vice president of The Merrill Ander- 
son Co. 
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THAT LARGE BLOCK OF STOCK 
NEED BE NO PROBLEM 


HE predominance of large blocks of stocks 

in an estate has always confronted executors 
and trustees with special difficulties. Today’s 
tax schedules bring these difficulties into sharp 
focus. 

Frequently, a Secondary Distribution or a 
Special Offering on a Stock Exchange is the 
proper solution of the problem. Or, perhaps 
the block is suitable for private placement 
with a few large investors. 

In any event, best results are obtained 
through the cooperation of an investment firm 
which is familiar both with the requirements 
of trusts and estates on one hand and with the 
market for such securities on the other. 

If you are faced with such a problem, one 
of our partners will be glad to discuss the 
subject with you. 


SMITH, BARNEY & CO. 


Members New York Stock Exchange 
14 WALL STREET, NEW YORK 5 


522 FIFTH AVENUE, NEW YORK 17 


PHILADELPHIA CHICAGO 











IS “LEGAL LIST” A PROTECTION? 


Comparative Study of Restrictive or Indefinite Laws with 
‘Prudent Man” Rule Urged 


ry HE very vagueness or contradic- 

tion in the statutes or court de- 
cisions governing trustee investment 
powers in a number of states makes 
impossible a tallying of states which 
follow the so-called Massachusetts 
Rule and those which operate under 
prescribed categories of selection. 
While only ten states (and the District 
of Columbia) have specific “legal 
lists,” four others prohibit investment 
in private corporations and thirteen 
additional states operate under re- 
strictive laws or decisions which ally 
them more closely with the “legal” 
states. 

The subject has come to a head in sev- 
eral states, notably in New York—where 
the Savings Banks have presented find- 
ings for revision of the statute which 
governs both their and fiduciaries’ invest- 
ment powers—and in Pennsylvania and 
Illinois, where efforts are being made by 
the fiduciaries to substitute the Massa- 
chusetts Rule. The record of experienced 
trustee investors in states following this 
rule, as well as the principal and income 
record of various classes of corporate 
securities (both bonds and equities) has 
been such as to challenge the virtue of 
legislated rules. 


There are plausible arguments on both 
sides, and cautions must be exercised or 
provided against over-laxity induced by 
temporary or extraordinary conditions 
and against abuse by uninformed and in- 
experienced trustees. The matter has 
become of increasing importance, how- 
ever, as the pressures have indicated an 
artificial premium on “legal lists” which 
will grow more acute as the volume of in- 
stitutional funds keeps rising. Life in- 
surance companies, as well as savings 
banks and fiduciaries, have felt the pinch 
and been forced to pass it on to their 
beneficiaries or depositors. Trustees have 
been in even harder straits where they 
have inherited original portfolios of non- 
legals and been forced to reinvest only in 
“legals.” This has resulted in irretriev- 
able consolidation of losses, and the pres- 
ent premium price and low yields have 
made investment a one-way street of al- 
most assured principal loss. The prospect 
of tight governmental money controls, 
particularly of interest rates to support 
the unprecedented debt, may consign 
beneficiaries of such trusts to unneces- 
sary hardship for years to come. 

One of the most important questions 
which should be determined by the 
draftsmen of wills and trusts is whether 
the trustor really means to force abid- 
ance; such instruments are still found 
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which are silent or ambiguous. It may 
even be in order to consider whether the 
conditions of today and tomorrow require 
that the burden of proof be reversed— 
that where such legal lists are kept, they 
be made applicable only to those which 
specifically request their trustee to follow 
them. 

Unfortunately, the “legal list” gives a 
false sense of security to both expe- 
rienced and inexperienced, with many a 
poor risk masquerading under the cloak 
of legitimacy. By reason of the attitude 
it may induce in the courts, it often 
forces trustees, in self-protection, to seek 
refuge in “legals” or retain them against 
their better judgment. Certainly they en- 
courage the untutored to take the easy 
way of investing, for while they do not 
protect the beneficiary (as once they may 
in days of relative “stability”) against 
market or economic or technological 
risks, they do protect the trustee very 
considerably against risks of surcharge. 

“Riskless” investing has become a fe- 
tish, though there is no such thing in a 
world of constant changes. It is the liv- 
ing trustee alone who can adapt to these 
—not the word of laws based on “the 
Long Look Backward.” The economic 
significance of confinement of a vast and 
rapidly increasing proportion of the peo- 
ples’ savings to government debt, rather 
than to private enterprise productivity, 
also deserves serious consideration. 


We may further take issue with the 
cliche that “there is nothing as safe as a 
government bond.” Actually, since these 
bonds rest upon the tax power, which in 
turn rests upon the productivity, employ- 
ment and profitability of corporate enter- 
prise, there would seem to be nothing 
safer than a well selected, diversified 
portfolio of corporate securities. Just to 
take one example of the impracticability 
of legislating investment standards for 
the future, the municipal bond may be 
cited. With the variety of over-lapping 
tax districts which plague the investor, 
as well as the taxpayer, it is practically 
impossible to determine, by formulae, 
which are in good financial health—even 
at the moment. 

The “Prudent Man Rule” is not a re- 
laxation of standards—rather it is a 
basic outline of the standards of trustee 
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life and performance, measured against 
contemporary, rather than historical and 
artificial yardsticks. And if protection 
of the beneficiary is, as it should be, the 
main objective, surely the corporate fidu- 
ciaries are watched by. enough guardian 
angels: they must first have obtained a 
charter to do trust business, they must 
constantly maintain adequate financial re- 
sponsibility, they must in many states 
(and for all national banks) maintain de- 
posits with governmental agencies for the 
“faithful performance” of trust duties 
(or even give bond), they are all subject 
to periodic public examination (generally 
by very able, well-trained examiners), 
and lastly they are subject to court re- 
view. 


Our model “prudent man” is a some- 
what nebulous creature, but his past com- 
pares most favorably with the artificial 
creature of legal lists, and his future may 
be even more attractive and beneficial, at 
least where his behavior is under such 
surveillance. After all, the trustor is 
supposed to place confidence in his trustee 
by his appointment of him. 


Cash Dividend Payments Down 


Publicly reported cash dividends in the 
United States amounted to $132,400,000 in 
August, according to the Department of 
Commerce. This was 3:6 per cent less than 
the $137,400,000 reported for August, last 
year. For the first eight months of the 
year, however, total dividends of $2,113,- 
000,000 showed an increase of 2.8 per cent 
over comparable payments in 1943. 


In a breakdown by industries, the depart- 
ment listed the miscellaneous group with 
16.3 per cent, gas with 8 per cent, mining 
with 7.3 per cent and trade with 6.4 per cent 
as those which scored the largest gains. 
Manufacturing and railroad groups were a 
little above the average in payments, while 
communications were slightly below. Elec- 
tric light and power and finance groups fell 
below their payments of last year. 


18) 


Ray Millard Gidney, former vice president 
of Federal Reserve Bank of New York, was 
appointed president of the Federal Reserve 
Bank in Cleveland, to succeed M. J. Fleming, 
retired. 








INVESTMENT POLICY 385 


| Ne Opportunities 
often require znterested, as well as 
informed, service in order to 


be turned to advantage. Our 





intimate understanding of in- 
stitutional requirements and 
objectives has frequently en- 
abled us to be of value to those 
whom we serve in this way. 
Our services are available to 
other institutional and conser- 
vative individual investors who 


might benefit by them. 


R. W. Pressprich & Co. 


68 William Street 201 Devonshire Street 
NEW YORK 5 BOSTON 10 


Members New York Stock Exchange 


: : GOVERNMENT, MUNICIPAL, RAILROAD, 
u 7 PUBLIC UTILITY, INDUSTRIAL BONDS 
> 2 AND INVESTMENT STOCKS 
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“PRUDENT MAN” RULE vs. LEGAL LIST 


Considerations in Revising or Abolishing Statutory Restrictions” 


FRANCIS J. LUDEMANN 
Deputy Superintendent of Banking, State of New York 


OCUSING of attention on the list 
FE cs securities eligible for savings 
bank investment (and thus trustees) 
could hardly come at a more appro- 
priate time. After a period of study 
members of the investment commit- 
tee of the New York State Savings 
Banks Association have recommend- 
ed that the legal list be abolished, and 
the prudent-man rule substituted. 

The Department has neither approved 
nor disapproved this recommendation. In 
reaching a conclusion we must all keep 
one thing always in mind: that savings 
deposits must be so invested as to main- 
tain the safety of principal even though 
the yield be moderate. The principle of 
the legal list must be judged in terms of 
its aid or hindrance in reaching this goal. 
In comparing the legal list with the pru- 
dent-man rule, it is necessary to take in- 
to account the fact that in this State, the 
legal list is not iron-bound and backward 
looking. 

The power of the Banking Board to add 
securities on the recommendation of the 
banks provides an element of flexibility 
which can keep the list in tune with the 
times. As the list is broadened, there is 
increasing need for the exercise of pru- 
dence on the part of management. This 
is true in the sale as well as in the ac- 
quisition of securities. As to trusts, there 
is also flexibility in the application of the 
legal list, for if the trustor so wishes he 
may establish a discretionary trust. 


Alternatives to Abolishing Legal List 


N view of the record of safety of our 
savings banks under the legal list, the 


*From address before annual conventicn of Sav- 
ings Bank Association of New York, at Buffalo, 
Sept. 28th. Stating that he considered this matter 
“the most important and far-reaching proposal’’ 
now before the savings banks—as it is of prime 
concern to trustees—Mr. Ludemann reported con- 
sideration now being given to the recommended 
plans submitted by the Association’s Committee. 


burden of proof is upon those who would 
abolish it in favor of the prudent-man 
rule. The advantages of the prudent-man 
rule must be clearly established over the 
alternatives of either expanding the list 
through the action of the Banking Board, 
or changing the nature of the legal re- 
quirements. The Department would wel- 
come a thorough presentation of the 
facts. 


Certain questions at once come to mind. 
How would the bankers act under the 
prudent-man rule? Maryland affords an 
opportunity to observe the operation of 
bankers under this system of control. The 
results, however, are not very enlighten- 
ing because there is little difference be- 
tween their portfolios and those of sav- 
ings banks in this State. Why did those 
banks turn to Government bonds as early 
as 1931? Why does the State of Massa- 
chusetts, the home of the prudent-man 
rule in the fiduciary field, not apply it to 
its own savings banks? Also, as to 
the individual institution, what is the 
ability of the smaller savings bank to 
operate effectively under the prudent-man 
rule? 

Responsibility of Banking Department 
OULD the effectiveness of the State 
Banking Department’s supervision 

be increased or relaxed? What powers 
would the Department have over impru- 
dent management? Since investment 
experts can disagree, would the Depart- 
ment be forced to assume more of the 
functions of management? 


Questions also arise in a third field, 
that of legal responsibility. What have 
been the judicial criteria of a prudent- 
man? Should action be taken only in the 
most flagrant cases? What methods and 
what means are proposed for the deter- 
mination of the exercise of prudence? 


Finally, any action will require further 
information regarding the existence of 
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adequate supplies of the proper types of 
bonds. This should include a testing of 
the various claims regarding the legal 
list. Among these are the belief that 
good bonds are excluded while poor bonds 
are admitted, and that the list is not large 
enough to provide an outlet for all of the 
available funds. A corollary is that the 
bonds on the legal list are over-valued 
and yield disproportionately small re- 
turns. These and other criticisms are 
subject to quantitative measurements. 


Findings of Qualitative Study 


ORTUNATELY, in this matter the 

Department and the banks have a 
common objective—to protect the deposi- 
tor’s funds and obtain for him the high- 
est yield consistent with such safety. Pre- 
liminary examination in the Department 
of data made available by the National 
Bureau of Economic Research has led us 
to certain tentative conclusions. There is 
evidence in performance, defaults, agency 
ratings and other measures that some in- 
dustrial bonds might safely be purchased 
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by savings banks. Furthermore, the rec- 
ord of the quantities of the various types 
of bonds issued suggests that such action 
might be necessary in order to keep the 
banks abreast of changing conditions. 


It also appears from similar data that 
additional railroad and public utility is- 
sues are suitable for savings bank in- 
vestment. There is evidence, too, of some 
basis for the statement that railroad 
bonds are over-valued, although this is 
not true of public utility bonds. The ex- 
tent to which this is true of securities 
qualifying as legal investments cannot be 
determined without further study. 


We have found that agency ratings and 
market valuations, though not infallible 
guides, do give an indication of bond 
quality as early as the time of offering. 
Furthermore, they improve in reliability 
throughout the life of a bond. This is not 
the time to go into the details of bond 
statistics. However, they should be drawn 
upon for quantitative measurements of 
the defects and criticisms of the legal list. 


HELPFUL DATA For TRUSTEES 


An independent, specialized service which 
was established by this firm some years ago 
to provide factual information based upon 
original research has brought helpful data to 
the desks of many trustees and trust officers. 


Full details about this specialized 
service available on request. 


H.CWAINWRIGHT & CO. © 


Established 1868 


30 Pine Street 
NEW YORK 


60 State Street 
BOSTON 


| 
! 


MEMBERS 


New York and Eoston Stock Exchanges 
and Principal Commodity Exchanges 
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MATHEMATICAL PLAN OF INVESTING 
Is Its Use By Trustees Proper ? 


STUART C. RAND 


Last month (page 243) Mr. Rand described the operations of The 


Burlingame Plan of investing in common stocks. 
discusses the propriety of the Plan’s use by fiduciaries. 


In the article below, he 
Mr. Rand is a 


partner in the Boston law firm of Choate, Hall & Stewart, and is counsel 


for The Burlingame Corporation. 
antedates the latter connection. 


His use of the Plan as a private trustee 
The opinions expressed are not to be 


taken as those of his partners or firm.—Editor’s Note. 


of the Burlingame Plan for the tim- 
ing of the purchase and sale of common 
stocks by a trustee is not capable of a 
general inclusive answer. There are var- 
iations of statutory and case law in each 
of the States. The question could only 
be considered in the light of the terms of 
the particular trust instrument and of the 
statute and case law of the jurisdiction 
in which the trust operates. It may be 


fey question of the legality of the use 


legal for certain trusts and not legal for 
others. 

Generally speaking, capital gains and 
losses—for our purposes profits and loss- 
es on the sale of a particular security— 
represent increase or shrinkage of prin- 


cipal, not of income. As between the us- 
ual life tenant and remainderman, they 
are neither payable to nor chargeable 
against the former and are of direct con- 
cern to the latter. Many attorneys draw- 
ing trust instruments today give the 
widest: possible latitude to a trustee to 
determine what is income and what is 
principal and as the nature and extent of 
the fluctuation of security values is more 
generally appreciated, this practice will 
grow, as may the use of the annuity trust 
idea under which stated annual payments 
are made to the life beneficiary irrespec- 
tive of their source.* 

It is axiomatic that trust investment 
policy is supposed to be conservative. It 
has not been regarded as conservative to 
be “in and out of the market,” to buy and 
sell the same security at different price 


*See Roseberry, ‘‘Annuity-Type Trusts Better 
Serve Primary Beneficiaries,”’ Feb. 1941 Trusts and 
Estates 163. 


levels. It has been regarded as conserva- 
tive for a trustee to select a “good” in- 
vestment and to hold it. As pointed out 
in the previous article, it is actually more 
conservative to buy and sell with price 
fluctuations according to a predetermined 
mathematical plan than it is to hold. 


No Law of Averages 


HE average investor, regardless of 

what he calls his processes of 
thought, essentially attempts to forecast 
what the market will do. He follows 
either his own judgment or that of one of 
the better recognized forecasters.** Ob- 
viously on the law of averages forecasts 
should be half right and half wrong. Ac- 
cording to reliable statistics more than 
half of the forecasts prove to be wrong. 


Recently, as a result of a discussion 
with a friend whose business keeps him 
in close touch with security fluctuations, 
I asked Warren Burlingame to select ten 
“good” common stocks and apply the Bur- 
lingame Plan to them in $10,000 units 
for the period August 1, 1929, to Septem- 
ber 1, 1932. The results are shown on 
the next page. 

Which was the more conservative, to 
buy and to hold or to buy and to sell ac- 
cording to a predetermined plan? Which 
was the more successful? I ask any pri- 
vate investor or trustee to compare these 


**Persons who wish to evaluate elements of suc- 
cess and error in forecasting as practiced by ex- 
perienced people, will find interesting information 
in a pamphlet entitled, ‘“‘Can Stock Market Fore- 
casters Forecast?’’, which may be obtained with- 
out cost from the Coles Commission for Research 
in Economics, University of Chicago. 
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Value 
8/1/29 


10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 


Price 
8/1/29 


311. 
267.1 
115.2 
72. 
188. 
95. 
70.5 
232.4 
265. 
209.1 


Name of Stock 


Allied Chemical _. _____. 
American Tel. & Tel. _.. 
Anaconda Copper __... 
Chrysier Corp. —______. 
Dupont, E. I. 

General Electric 
General Motors . 

New York Central _ 
Union Partic _.._ 
Se a 


- 100,000 


Dow Jones Industrial Average 350.56 


results with his own experience during 
that trying period or with the experience 
of any investment trust with which he is 
familiar. 


The Prudent Man 


HE classic Massachusetts definition 

of the duties of a trustee was laid 
down in 1830 in Harvard College v. 
Amory, 9 Pick. 446, 461, as follows: 


“All that can be required of a trustee 
to invest, is, that he shall conduct himself 
faithfully and exercise a sound discretion. 
He is to observe how men of prudence, 
discretion and intelligence manage their 
own affairs, not in regard to speculation, 
but in regard to the permanent disposi- 
tion of their funds, considering the prob- 
able income, as well as the probable safe- 
ty of the capital to be invested.” 


This definition was made to order for the 
Burlingame Plan over one hundred years 
in advance of its inception. 

It is obvious that prudent men of dis- 
cretion and intelligence in the manage- 
ment of their own affairs will base their 
investment policy on a study of conditions 
and of the movement of prices. Such a 
study is the whole basis of the Burling- 
ame Plan. Few men have the opportunity 
to make the exhaustive study of the move- 
ment of stock prices which has been made 
by its founders. Their studies of stock 
prices go back to 1872 and embrace all 
listed stocks, the industrial groups, and 
the market as a whole. The details and 


Value 

Under % 
Burling- Decline 
ame Plan 


9110 9 
9,637 4 
16,526 65 
12,976 30 
9,698 
10,822 s 
8,210 
11,032 10 
12,753 28 
10,638 6 


Price % Value 
9/1/32 Price 9/1/32 
Decline 

79.4 2,600 

113.5 4,300 
13.2 1,100 
15.7 2,200 
38.5 2,100 
20. * 2,100 
15.3 2,200 
28.2 1,200 
12 2,900 
45.2 2,200 - 


Av. 


% 
Gain 


111,402 Av.9 Av. 24 
Average 111% 


22,900 


*Split four for one. 


execution of The Plan are based upon 
the results of these studies and their in- 
escapable conclusions. 


In a recent series of articles in the 
Boston News Bureau entitled, “The Bat- 
tle for Investment Survival,’ G. M. Loeb 
says in the issue of September 5, 1944: 


“In actually entering the security mar- 
kets it seems fundamental that one should 
know why a commitment was opened, 
what one expected to make, how long it 
was expected to take, and what one was 
willing to risk. Personally, I cannot see 
how one can expect to figure the proper 
size of a position or the time to close it 
out unless it was first opened with a full 
understanding of these points. In my 
opinion, commitments should not be 
closed haphazardly, or even worse, allow- 
ed to remain open without justification.” 


The Burlingame Plan makes no at- 
tempt to forecast. It does ensure that 
when a commitment is opened, a program 
of purchases and sales is immediately 
outlined to take advantage of the price 
movement which is inevitable, regardless 
of the direction in which it occurs. In 
either event, the Plan is equally ready 
and the results will be advantageous to 
the principal in either case. Is not this 
the proper position for any person of 
prudence and discretion and intelligence? 


Selection and Automatic Operation 


_ JT should be emphasized here that the 


client of the Burlingame Plan makes 
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his own selection as to securities and that 
he can at any moment change his securi- 
ties or cancel his entire commitment. The 
operation of the Plan so far as the client 
is concerned is purely an administrative 
matter. It consists solely in the applica- 
tion of certain pre-determined rules to 
the current prices so as to take advan- 
tage of the price changes, whether up or 
down. The tabulation appearing above 
was made entirely by clerical assistants 
applying printed rules and tables to the 
movements of the listed stocks for the 
covered period. Every transaction which 
the formula embodies was dictated solely 
by the rules and not in the slightest de- 
gree by the discretion of the tabulator. 

It is of the utmost importance that the 
investor recognize that his commitment 
to a particular stock is for the full 
amount of money allocated to that parti- 
cular stock. In many instances these 
units are $4,000, to purchase stock at the 
convenient rate of $1,000 for each pur- 
chase. The amount not immediately used 
remains as a reserve, which may be held 
in cash, Treasury Certificates or high- 
grade bonds. 

For example, if the stock selected by 
the investor on September 23, 1944, were 
General Electric selling at 36% and the 
amount allocated to that stock were 
$4,000, the initial purchase would be 27 
shares for a total cost of approximately 
$1,000 including brokerage. The remain- 
ing $3,000 could immediately be used to 
purchase U. S. Treasury Certificates. 
From the point of view of the Plan how- 
ever, this $3,000 is dedicated to General 
Electric. It is held for one purpose only 
—to protect the commitment in General 
Electric and to keep the investor in a 
position to safeguard his principal allo- 
cated to that particular commitment 
whichever way the price movement oc- 
curs. Its income return for the moment 
may be less. Its value rests in the vitally 
important point of protection of the prin- 
cipal. 


8.3% Return 


STUDY of the results actually ob- 
tained from the use of The Plan on 
some 57 different stocks over the last five 
years shows that the average realized 
profit per dollar of total investment allot- 
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ment was at the rate of 4.6% per year. 
The dividends received were at the rate 
of 3.7% per year. The total gross income 
was therefore 8.3% per year per dollar of 
total investment allotment. Only two- 
thirds of the allotment were invested on 
the average throughout the period. In 
the majority of these cases the reserve 
was held in cash. Such reserve, even 
though in actual cash, was still in effect 
producing an income of 8.3%, since the 
returns are computed on the whole allot- 
ment. Is it not a comfortable feeling to 
have a cash reserve in the bank which has 
produced a return at the rate of 8.3%? 


The one thing that stocks do not do is 
remain at a constant price level. It was 
pointed out in the previous article that 
on the average the high in any one calen- 
dar year is 179% of the low. Most re- 
porting services today regularly give a 
condensed list of the most active stocks 
with their highs and lows for the current 
year. On September 22, 1944, the 20 
most active stocks had shown for the cal- 
endar year a range from a low of 6.97% 
to a high of 27.30%. This is a range of 
292% on the low. 


Whether the movement is up or down, 
the conservative method is to act with it 
on a predetermined plan that experience 
has shown will protect the principal. 


Stable Interest Rates 


Before we’ve finished financing this war, 
our national debt may be over $300 billion. 
The annual interest alone on that debt at 
current rates will be $6 billion. That is more 
than the total annual cost of our national 
Government in any peacetime year before 
1933. 


That must be raised by taxes before we 
begin to meet the current costs of Govern- 
ment. We cannot afford a substantial rise 
in interest rates which would still further 
increase the cost of carrying our national 
debt. 


So one result of this unprecedented Gov- 
ernment debt is this: in order to keep down 
taxes and prevent the price of Government 
bonds from falling as they did after the 
last war, the Federal Government is going to 
have to keep interest rates stable. 

GOVERNOR THOMAS DEWEY at San Francisco. 
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CHECK LIST FOR WILL REVIEW 


Practice Hints and Forms 


J. SEYMOUR MONTGOMERY, JR. 
Member of the New York and New Jersey Bars 


TTORNEYS and trust men should let 
no opportunity go by for calling at- 
tention of professional men and laymen 
to the importance of keeping clients’ wills 
up to date. A number of trust companies 
have sponsored advertisements and sent 
out pamphlets calling attention to the 
need for periodic will reviews, but more 
can and should be done. 

The Ethics Committees of both the 
American Bar Association and the Asso- 
ciation of the Bar of the City of New 
York have rendered opinions approving 
of attorneys’ taking the initiative in call- 
ing the attention of clients for whom 
they have drawn wills to the necessity of 
reviewing them from time to time and 
making such revision as changed condi- 
tions and circumstances dictate.* It is 
believed that the Ethics Committees of 
several State-Bar Associations have done 
likewise. 


Check List 


PROCEDURE has been evolved 
fA. which has been found to work ex- 
tremely well and to reduce to a minimum 
the amount of time required to make 


*72 Trusts and Estates 499 (May 1941). 
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proper reviews of wills. The general 
scheme is for the attorney periodically to 
make a list of all wills which he has 
drawn and determine whether or not the 
testators are still living. In the cases of 
those still alive, the wills are read over 
and the pertinent data with respect to 
each will are set down on a printed form 
which is sent to the client with a request 
to fill in any blanks which the attorney, 
because of insufficient current knowledge 
of the testator’s circumstances, could not 
coniplete. The form also contains blanks 
for the attorney to indicate any changes 
in law which might necessitate a revision 
of the will. 

Appended is a form for reviewing wills 
which has been found helpful. It as- 
sumes, of course, that the attorney has a 
copy of the will in his possession. It 
serves both as a record of the contents of 
the will under review and as a reminder 
of points to be covered if a new will is 
decided upon by the client. The practice 
has been for the attorney to fill out as 
much of the first two pages of the form 
as his own personal knowledge permits, 
and to mail them to the client with a 
covering letter. 

The content of the review form follows. 
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(page 1) 

(Name of Attorney or Firm) 
REVIEW AND ANALYSIS OF WILL 
Summary of Present Will 

...194 __ 


Testator’s name: egies 
Residence as stated in will: 
Date of will: 
Date of Codicil 1: 

” ” ‘ ene S 
Provisions of will (in. brief — 
including codicil provisions) : 


in our 
possession ? 


Bond 
Name Address Req’d? 


Executors: 


Trustees: 


Witnesses: 
To will: 
residing at 
residing at 
residing at 


To Codicil 1: 


residing at 
residing at 
P residing at 
To Codicil 2: 
residing at 
residing at 
residing at 
Is attestation clause in proper form? _ 


Current Information 


. If testator is still living: 
a. Testator’s present domicile : 
b. Testator’s present residence: 
. If testator not living: 
a. Date of death: 
b. Place of death: 
ce. Date of probate or administration: 
d. Place of probate or administration: 
Information for 1 and 2 above furnished by: 


Remarks: 
(page 2) 
Matters To Be Checkedt 


Possible Changes 
1. Testator’s residence changed since date 


+[Each of these questions. calls for a “yes” or 
“no” answer at the right of the page.—Ed.] 
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of will? 


. Possibility of confliet ¢ of, or r double ‘dom- 


icile? 


3. Testator’s financial « circumstances chang- 


ed since date of will? 


. Testator’s beneficiaries or family rela- 


tionships changed since date of will? 

(a) Whereabouts of all beneficiaries 
known? 

(b) Birth of issue? 

(c) Adoptions? 

(d) Marriages? eee 

(e) Divorces or separations? 

(f) Deaths? 

(zg) Persons in military service? 
(h) Illness or incapacity? __ 


. Fiduciaries available? 


(a) In existence? 
(b) Willing to act? 


“ (c) Whereabouts known? 


(d) Residence moved? 

(e) Bank or trust company merged ? 
(f) In military service? 

(g) Ill or incapacitated? 


. Witnesses available? 


(a) In existence? 

(b) Willing to testify? 
(c) Whereabouts known? 
(d) Residence moved? 
(e) In military service? .- 
(f) Ill or incapacitated? 


. Does decedent own real estate outside 


state of present domicile? 


. Does testator have power of appoint- 


ment under any other will? 


. Has the testator made a codicil or later 


will? 


Other Points 


(The attorney may not be able to an- 
swer all the above questions. Those 
left unanswered should be answered by 
the client. Questions that follow can 
be answered only by the attorney.) 


. Changes in tax and estate law affecting 


will? 


. Does will give spouse ‘less than intes- 


tate share? - 


. Does will give charity more than allow- 


ed by law? - 


. Does will violate rule ‘against perpetui- 


ties ? 


. Does will ‘unlawfully accumulate in- 


come? 


. Does will contain all appropriate up ‘to 


date administrative clauses? ____ 


. Does will contain power of appoint- 
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(page 3) 16. To extend and modify terms of mort- 
Action Taken gages and take deeds in lieu of fore- 


" closure 
Letter ( written) 


(not written) to testator. 
Date of letter te cient: (page 4) 
Consultation ( had) *17. To pay foreclosure costs out of princi- 
(not had). pal and repay when property sold— 
Date af DIS ie life tenant getting all income in the 
(New will) ( drawn) meantime : 
(Codicil ) (not drawn) . To sell unproductive real estate or im- 
Date of (new will) prove it out of principal account, in- 
(codicil ): come to be paid out of principal and 
Testator’s domicile or residence as stated in not reimbursed 
meer We ae Gee kk . To incorporate estate property 
Witnesses to new will or codicil: . To pay trust beneficiaries as of date 
residing at of testator’s death rather than waiting 
residing at —______. to setting up of trust 
residing at . To apply income due infant income 


List of Cl oe beneficiary and accumulate balance un- 
ist o auses 


General Administrative Clauses Containing a, 
Authority and Directions to Executors ‘ 
and/or Trustees ‘ 1. Trustees to have power to invade cor- 


pus in case of emergency on application 
of income beneficiary 

. Taxes to be paid out of residuary es- 
tate. Specific provision that taxed 
property not passing under will shall 
bears its share of taxes or the con- 


. To borrow money from any source 
. To borrow money specifically from in- 
surance or other living trust, and to 
buy from or sell to such trust 
3. To engage investment counsel 
. To hold funds of several trusts in solido 
. To hold testator’s investments and in- 


vest in non-legals__ . Property vesting outright in minors to 


. To settle claims by or against estate be held by executors ae trustess and 
ima ee income applied until majority 

. To divide or distribute in kind and to . Persons dealing with executors and 
trustees relieved from looking to ap- 
plication of purchase or loan money 

. Executors’ and trustees’ bond dispensed 


fix values for such purpose 
. To vote, exercise rights, sign up with 
protective committees, etc., as to se- 


curities in estate is , 
. To register securities in name of nom- . Provision for alternate fiduciary or ex- 


inee press direction for survivor to carry 


. To treat stock dividends and rights to on in case of death, removal, etc., of 
subscribe as capital fiduciary . 

. Not to amortize securities bought at . Provision for temporary substitute or 
premium power of survivor to carry on tempor- 


. To delegate duties to co-fiduciary for arily where fiduciary in military or war 


not over six months in any year eve : 

. To nominate temporary fiduciary in - Outright cash bequest to widow pay- 
foreign jurisdiction able immediately on qualification of ex- 

. To acquire and improve real estate, ecutors (probably not wise to use this 
to sell, mortgage, lease and manage if testator a resident of state having 
real estate without court application, provision for substantial widow’s al- 
am smog@ury tenses lowance) 

- Not to set aside any income during . Spendthrift trust clause 
administration in order to fix true resi- . Clause mentioning afterborn children 
duary estate and including adopted children within 


— the terms “issue,” “descendants,” 
**[Two columns at the right are headed ‘“‘Recom- ‘ie ie i ae ee 


mended (Yes or No)” and “‘Accepted by Testator.”’ = ‘ p 
—Ed.] " 4 . Clause expressing wish to have will 


*Applicable only where will creates trust or probated in state where testator is 
trusts. a non-resident. (Beware, however, of 





using this clause if testator is resident 
of New Jersey or Florida where they 
have very stringent laws against pro- 
bate of wills of their residents in for- 
eign jurisdictions. Possibly other states 
may now or later have similar provi- 
sions) Ea REL eh ea panies 

. Clause dealing with simultaneous death 
of testator and spouse—possibly short 
term trust for brief survivorship 

. Provision for appointment of testa- 
mentary guardian on death of survivor 
of testator and spouse 

. Provision making accrued income pay- 
able in full to next estate : 

. Saving clause—expressing desire to 
have balance of will stand up if any 
particular portion is found irvalid __._. 


Letter of Transmittal 


WORD about the covering letter is in 
£\ order, and a suggested form is ap- 
pended. All points dealt with in para- 


graphs (1) to (5) of the suggested form 
should be covered in any such letter. 
They are: (1) mention the propriety of 
sending the letter, (2) reasons why it is 


necessary to make the review, (3) ex- 
planation of the form enclosed, (4) di- 
recting client’s attention to changes of 
law, and (5) requesting completion by 
client and return of form. Besides, it 
must be made clear to the client that he 
need not consult the writer of the letter 
(par. (6)), and he should be urged, if he 
has a new attorney, to consult the latter 
and review the will (par. (7)) except in 
those cases where the attorney-client re- 
lationship is so close that it would appear 
ridiculous to make these two statements. 


SUGGESTED LETTER TO ACCOMPANY 
REVIEW FORM 


(1) This office has been for some time 
past interested in having its will clients re- 
view their wills periodically in order to keep 
them up to date. A year or so ago the 
American Bar Association and the New 
York City Bar Association, at our request, 
passed upon the question of whether or not 
it was within the spirit of the canons of 
legal ethics for attorneys to write to their 
clients from time to time, reminding them 
that their wills should be reviewed. Both 
Bar Associations answered the question in 


*Applicable only where will creates trust or 
trusts. 
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the affirmative, and we have been reviewing 
and analyzing all of the wills in our office. 


(2) We feel it is not only proper but 
our duty to suggest a review and checkup of 
your will, even though you may not con- 
sult us about the matter. Our experience 
has shown that in these days of ‘rapid 
changes, it is not safe to put away a will 
and forget it. Among other things, changes 
in your residence, changes in your family 
relationships, changes affecting the fiduciar- 
ies named in your will, witnesses getting 
out of touch, as well as changes in estate 
and tax laws, have a direct effect on your 
will plans. A great degree of vigilance is 
required on the part of persons who are 
anxious to have feasible testamentary plans 
and to have those schemes work out as 
planned when they die. 


(3) We enclose two pages of data on 
your present will. The first page summar- 
izes the provisions of the will. The second 
page sets forth a number of questions (1-9) 
which we have filled in as far as we are 
able. If any of the changes upon which 
these questions seek information have taken 
place, it may be advisable to revise your 
will in order that complications, delays and 
expense at the time of probate may be 
avoided. It is even possible that if some of 
the changes indicated by the questions 1-8 
have taken place, your entire testamentary 
plan may be thwarted. Many of the mat- 
ters referred to by the above mentioned 
questions are not within our knowledge, and 
that is why we ask you to look them over 
carefully and fill in the answers. 


(4) In the questions 10-16 on page 2 
we have indicated whether there have been 
any changes of law or whether there are 
any other legal points concerning the will 
which would seem to make a revision ad- 
visable. 


(5) We suggest that after you have an- 
swered those questions that we have left 
blank, you return these two sheets to us 
so that we may complete our record—after 
which we will send them back again to you. 


(6) We wish to point out that if you 
decide to do something about your will after 
you have looked over the enclosed pages, 
you should feel no compulsion to consult us, 
but should feel entirely free to consult any 
attorney whom you wish. 


(7) It may be that since executing the 
will which we have on file you have made a 
new will, or a codicil, through another at- 
torney, or have consulted another attorney 
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about your problems. If so, we urge you 
to consult with him at an early date to see 
if any changes should be made. 


Continuing Relationship 


HEN the client returns the first 

two pages of the printed form, the 
office copy should be conformed and ini- 
tialed by the reviewing attorney. If, from 
the data obtained, it appears that the 
current will should be changed, the re- 
viewing attorney outlines the changes in 
a letter to, or a conference with, the 
client. In conference, the administrative 
clauses to go in the new will are deter- 
mined upon and checked on pages 3 and 
4 of the printed form. After the trans- 
action is completed the blanks under 
“Action taken” on page 3 are filled out. 


It has been found universally true that 
when, in drawing wills for the first time, 
the importance of will reviews is ex- 
plained, clients are very much interested 
and look upon the practice with favor. 
Most of them welcome the attorney’s sug- 
gestion that the execution of the will be 
not considered as the termination of the 
attorney’s responsibility and _ interest. 
They are pleased to leave the office with 
the understanding that they will be re- 
minded periodically by the attorney to 
examine their wills and consider whether 
any changes should be made. 





New Analysis on Pension and 
Profit-Sharing Plans 


Research Institute of America, Inc., has 
just released its revised Analysis on “Pen- 
sion and Profit-Sharing Plans.” The Anal- 
ysis, up-to-date, covers the legal, practical, 
and tax aspects of pension and profit-shar- 
ing plans including such matters as selec- 
tion of plan, benefits, costs, eligibility, in- 
come taxes, integration, operation of plan, 
and wage and salary stabilization as they 
relate to such plans. Model forms as well 
as law and regulations are also presented. 

It is available at $1 per copy from the 
Institute at 292 Madison Avenue, New 
York 17. 

O 

Trust assets of North Carolina state 
hanks inereased to $111,400,018 during 1943, 
#« gain of more than $13,000,000. 






Protecting Trust Title 


From time to time we have cited in- 
stances where the public press has made 
misleading use of the words “trust” and 
“trust company,” particularly in headlines. 
Recent examples are brought to our atten- 
tion by D. T. Muskett, manager of the Tor- 
onto office of The London and Western 
Trusts Co., Ltd. 

One item, headed “ ‘Free’ Market Aids 
Only Trust Companies,” reported an ad- 
dress by M. J. Coldwell, leader of the Co- 
operative Commonwealth Federation in Can- 
ada. Yet nowhere in the story is there men- 
tion of trust companies. 

In a second account, Alderman Sims of 
Toronto (a former Communist) was quoted 
as saying that housing prices were being 
aggravated by trust company profiteering 
and speculation. 

Recognizing that, if such statements as 
these continue to go unchallenged, govern- 
ment usurpation of the trust business may 
be the result, Mr. Muskett wrote strong and 
effective clarifying letters to the editors. 


0 


Bonding of Corporate Trustees 


There are 19 States which require trust 
institutions, either unqualifiedly or with cer- 
tain exceptions, to furnish bond in their 
fiduciary capacities, according to an article 
in September Trust Bulletin by G. F. Cole, 
Jr., assistant trust officer, The American 
National Bank, Nashville. The varying re- 
quirements are indicated by Mr. Cole, who 
points out that the premium on the bond 
is an unnecessary burden on the beneficiar- 
ies in view of the financial responsibility of 
corporate fiduciaries. He urges legislative 
relief in those 19 States. 





eA Virginia institu- 
tion, established in 
1865, with thoroughly 
organized, up-to-date 
trust facilities. 





First AND MERCHANTS 
National Bank of Richmond 


Member Federal Deposit Insurance Corporation 
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CURRENT FEDERAL 


TAX NOTES 


PETER GUY EVANS 


Member of New York Bar: Certified Public Accountant (N. Y. and N. J.): 
Lecturer on Taxation at Columbia and Rutgers Universities 


Income Tax 


Continuance of domicile in community- 
property State. Taxpayer, an accoun- 
tant, was resident of Texas. Being as- 
signed to Michigan, he rented an apart- 
ment in Detroit, where he lived for about 
five years. At all times he considered 
Texas his home—voted there, paid poll 
tax there, retained Texas home, indicated 
many times that he expected to return to 
Texas to live, etc. During the years of 
his stay in Michigan he continued to file 
federal income tax returns on commun- 
ity-property basis, that is, splitting his 
income between himself and his wife. 


The Tax Court, from all the evidence, in- 
cluding the five-year employment con- 


tract, upheld ‘the taxpayer. It was al- 
ways his intention to retain Texas as his 
domicile and not to change to Michigan. 
McDuff v. Commr., T. C. Memo, Aug. 21. 


Trustee receiving less than 95% of 
commissions in one year, not entitled to 
benefit of Sec. 107. In 1940, taxpayer, as 
trustee of N. Y. testamentary trust since 
1929, received $31,000 for receiving and 
paying out corpus. During his trustee- 
ship he received $17,000 of commissions 
on income. The Tax Court held that en- 
tire $48,000 received by him was for his 
services as trustee and since $31,000 
amounts to less than 95% of the total, he 
is not entitled to prorate $31,000 back to 
1929 under Sec. 107, I.R.C. (NOTE: The 
1942 Revenue Act changed both the per- 
centage requirement from 95% to 80%, 
and the period of earning compensation, 
from 5 years or more to 36 months or 
more.) Civiletti v. Commr., 3 T.C. No. 
162, Aug. 25. 

Trust income used for life insurance 
premium payments not taxable to insured 
as grantor. Taxpayer gave substantial 


amounts of certain bank stock to two 
daughters. After policies were issued on 
taxpayers’ life, same were irrevocably 
transferred to daughters who paid initial 
premiums. Subsequently trusts were set 
up to pay for future premiums. Commis- 
sioner taxed premiums to mother on 
theory that she was grantor. The Tax 
Court held for the taxpayer. The tax- 
payer made bona fide and complete gifts 
of property to daughters and had no part 
in setting up the trusts and by no stretch 
of the imagination could she be regarded 
as a grantor. Lipe v. Commr., T. C. 
Memo, Aug. 30. 


Trust income not taxable to grantor 
despite retention of broad powers of con- 
trol and availability of income for sup- 
port of minor children. In 1931, tax- 
payer created irrevocable trusts for 8 
minor children, naming self as trustee 
and retaining broad powers of adminis- 
trative control. The Tax Court held in- 
come not taxable to grantor, under Sec. 
22(a) and doctrine of Helvering v. Clif- 
ford, 309 U. S. 331. Taxpayer’s wife had 
power to, but did not, use trust income 
for support, education and maintenance 
of minor children. Since effect of Hel- 
vering v. Stuart, 317 U. 8. 154, has been 
repealed by Sec. 134 of 1943 Revenue 
Act, the latter controls. Whiteley v. 
Commr., 3 'T.C. No. 161, Aug. 23. 


Trust income taxable to grantor under 
Sec. 22(a). Grantor created trusts for 
children and grandchildren but reserved 
right to amend trust agreement and other 
powers, including removal of trustees at 
will. Income, and under certain circum- 
stances, corpus were distributable to 
beneficiaries selected at discretion of 
trustees who were grantor’s husband and 
another. The Tax Court held that tax- 
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payer retained such control over the dis- 
tribution of trust income as to render her 
taxable thereon under Sec. 22 (a) I.R.C. 
Est. of Bertha Stockstrom, 4 T.C. No. 2, 
Sept. 18. 


Decedent’s interest in partnership in- 
come willed to wife taxable to surviving 
partner. Taxpayer, a surviving partner, 
paid pursuant to decedent’s (father-part- 
ner) will, share of partnership income to 
his mother. Practically all such income 
resulted from his individual efforts. The 
Tax Court found payments were made 
without legal obligation and since income 
came from taxpayer’s individual efforts, 
same is taxable to him. G. Elliott Krusen, 
T.C. Memo, Aug. 31. 


Trust income taxed only up to amounts 
of personal expenditures for sons’ main- 
tenance. Taxpayer set up trusts for two 
sons, retaining right to direct use of in- 
come or principal as he saw fit. During 
years 1936 to 1939, taxpayer did not use 
trust funds, but accumulated trust in- 
come and spent sums out of personal 
funds for sons’ support. The Court held 
grantor taxable under Sec. 167 I.R.C. on 
amounts of trust income equal to amounts 
actually applied by him for sons’ support. 
Commissioner argued unsuccessfully that 
entire trust income should be taxed to 
grantor under rule of Helvering v. 
Stuart, 317 U.S. 154. The Court, how- 
ever, remanded case to Tax Court to 
determine whether entire income was 
taxable to grantor under Sec. 22(a) 
IL.R.C. Hopkins v. Commr., C.C.A.-6, 
Aug. 21. 


Determination of trust monies paid out 
of income and principal; beneficiary en- 
titled to depreciation on trust realty. Un- 
der trust instrument, where life bene- 
ficiary could (and did) request trustees 
to sell certain Long Island realty, the 
trustees were empowered to charge trust 
corpus with any excess of maintenance 
cost over trust income. The Tax Court 
held taxpayer taxable on all trust income 
and not entitled to reduce same by trust 
corpus received in amounts equalling the 
excess expenses of maintaining property 
requested to be sold. Also, held that Sur- 
royvate’s decree charging such excess ex- 
pense to trust income is collusive and not 
controlling. Further held taxpayer en- 
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titled to full deduction for depreciation 
on entire property he requested trustees 
to sell. McVeigh v. Commr., 3 T.C. No. 
159, Aug. 22. 


Estate Tax 


Transfer in trust and proceeds of sin- 
gle premium life insurance policies not 
includible in gross estate. In 1936, dece- 
dent, while in good health, transferred 
certain stock in trust. Upon wife’s in- 
structions, pursuant to trust deed, trus- 
tees bought single premium life insur- 
ance policies on decedent’s life. Four 
years later, on decedent’s death, Commis- 
sioner included both transfer in trust and 
proceeds of single premium life insur- 
ance policies in gross estate. The Court 
in deciding for taxpayer held that (1) 
transfer was not made in contemplation 
of death and (2) proceeds of policies not 
includible in gross estate because insured 
had no incidents of ownership at death. 
Est. of Tonkin v. U. S., U.S.D.C., W.D. 
Penn., Sept. 16. 


Son’s note for advances not asset of 
decedent’s estate. In 1933, son, having 
marital difficulties, issued note for $61,- 
000 to decedent (father) for advances 
since 1918. Father died in 1938 and 
Commissioner included note in gross es- 
tate. The Tax Court held against the 
Government when son produced letter 
from father that the amount was a birth- 
day present. Son gave note to father in 
order to defeat any claims his wife might 
make against him for alimony. Rosen- 
baum v. Commr., T.C. Memo, Aug. 29. 


Entire value of corpus at death taxable 
where trust subject to possibility of re- 
verter. Decedent, prior to first estate tax 
statute, set up trust, reserving income for 
life; on her death income to go to her 
two children, with respective remainders 
to their issue, with corpus reverting to 
decedent on death of survivor of her two 
children. During decedent’s lifetime, 
trust instrument was not modified or 
changed. The Tax Court held that entire 
value of corpus at death (in 1938) is in- 
cludible in decedent’s gross estate under 
Sec. 302(a) of 1926 Revenue Act, as 
amended. Further holding that statute 
as applied is constitutional. Est. of Myra 
C. Kitchen, T.C. Memo, Aug. 17. 





Gift Tax 


Restrictive covenant not controlling on 
value of stock. Taxpayer gave son 100 
shares of closely held corporate stock, 
which was subject to restrictive agree- 
ment requiring stockholders to first offer 
their shares to other stockholders at a 
fixed price of $200 per share. Although 
book value of stock on gift date was $383, 
the Commissioner arrived at a gift tax 
value of $310 per share “after consider- 
ing restrictive covenant.” The Tax 
Court in finding for the Government held 
that the value of the stock is not limited 
to the price agreed upon among the stock- 
holders. James v. Commr., 3 T.C. No. 
160 Aug. 22. 


Rulings, News, Etc. 


Pension Trust Division Information 
Service. Starting with PS No. 2, dated 
July 29, Bureau of Internal Revenue rul- 
ings have reached PS No. 34. These are 
extremely helpful clarifications of prob- 
lems posed in qualifying pension and 
profit sharing plans. 
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TRUST SERVICE 
EXCLUSIVELY 


DETROIT TRUST COMPANY, with 
over forty years’ experience in every 
phase of trust business, is especially 
qualified to serve in any situation 


requiring a Michigan fiduciary. 


DETROITTRUST (OMPANY 


201 W. FORT STREET Detroit, Michigan 


Custodian 
Transfer Agent 


Executor Trustee Registrar 


Trustee for Corporations 
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Form 1040. Individual income tax re- 
turn for 1944 released on Sept. 15. Tech- 
nically, a 4-pager, but one page contains 
table for those with 1944 incomes of less 
than $5,000. Form 1040A, optional re- 
turn, eliminated. 


Form 1041. Release of 1944 Fiduciary 
income tax return expected soon. 


Deduction for Hurricane Loss. Deduc- 
tion on 1944 Federal income tax returns 
is allowable for damage to property occa- 
sioned by recent hurricane along the At- 
lantic seaboard. Deduction allowable for 
damage and loss to both business and per- 
sonal property. 

U. S.-Canada Tax Convention. Recent- 
ly released, Senate on Sept. 8 ordered 
same to be made public. Involves avoid- 
ance of double taxation and evasion of 
Federal estate taxes and Dominion suc- 
cession duties (see July Trusts and Es- 
tates, p. 83). 

Powers of Appointment Release Dead- 
line. Release of powers of appointment, 
to be tax-free, must be made before Jan. 
1, 1945 (unless extended again). 


Pension Trust Deadline. Employers 
have until Dec. 31, 1944, (unless extended 
again) within which to satisfy require- 
ments of Sec. 165. I.R.C. for calendar 
years 1943 and 1944. 


Stock Transfer Tax Ruling 


The New York State stock transfer tax 
is not payable where securities are deposited 
in the mail or delivered to a common car- 
rier outside the State for transmission 
either directly to the purchaser or to a bank 
or broker, with draft attached, even though 
payment or acceptance of the draft is to 
be obtained before delivery of the stock 
certificates, according to a recent ruling by 
Attorney General Nathaniel L. Goldstein. 
However, if the securities are sent into the 
State by special messenger of the out-of- 
State seller, with instructions to obtain pay- 
ment before delivery of the stock, the tax 
is payable. 
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Gross trust department earnings of non- 
national banks in the District of Columbia 
rose from $670,000 in 1942 to $705,000 in 
1943, according to the report of the Comp- 
troller of Currency. 





LAW AND TAXES 


Decisions 


LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were reported by these attorneys, for their respective jurisdictions: 


CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 
NEW YORK: Joseph Trachtman—Attorney-at-law, New York City 


The complete roster of editors appears in July and January. 





Compensation — ‘Minimum Principal 
Commissions” Not Allowable Until 
Completion of Administration 


New York — Surrogate’s Court, New York County 
Matter of Edwards, N.Y.L.J., Aug. 17, 1944. 


A testamentary trustee qualified in 1934 
but had never received any commissions on 
principal. Administration expenses had 
been paid out of principal but no other dis- 
tributions were made therefrom. The trust 
was not yet terminated. 


HELD (1) The trustee was entitled to a 
commission for receiving the principal of 
the trust, pursuant to S.C.A. §285-a as 
amended by Ch. 138, Laws of 1944, but was 
restrained from withdrawing any annual 
principal commissions until the amount of 
the annual principal commissions to which 
the trustee would otherwise be entitled for 
the period from Sept. 1, 1943, should equal 
the amount of the principal commission now 
awarded as aforesaid; (2) the trustee was 
not entitled to any part of the “minimum 
principal commission” under 8.C.A. §285-a, 
sub-division 3, prior to the complete termin- 
ation of the trust, and therefore was not 
now entitled to any “minimum principal 
commission” in respect of the payments out 
of principal. 
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Distribution — Partnership Interest May 
Be Disposed of By Agreement 


Connecticut — Supreme Court of Errors 
Faggelle v. Marenna, 38 Atl. (2d) 791. 


Action by an administratrix for a declar- 
atory judgment to determine whether a 
partnership agreement transferred to the 
defendant the interest of the intestate in a 

isiness. The agreement provided that the 
share of a deceased partner shall pass to his 

dow. The surviving partner purchased 
interest of the deceased partner from 


his widow for a substantial consideration. 
The plaintiff claims that the provision is in- 
effective because, as an attempted testa- 
mentary disposition, it is not made in ac- 
cordance with the statute of wills. 


HELD: The partnership agreement was 
neither intended as a deed nor as a will, 
but was an executory agreement which de- 
termines the rights of the parties and pro- 
vides for the disposition of the partnership 
property. The consideration for the agree- 
ment was the mutual promises to perform a 
valuable consideration. 


The agreement created in the wife of each 
partner a present interest which was vested 
in right, though it might be defeated should 
her husband be living at the termination of 
the partnership and though enjoyment of it 
would be postponed in any event until his 
death. 
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Distribution -— Surviving Spouse Under 
Conservatorship Cannot Waive De- 
ceased Spouse’s Will, Even Though 
He Is Of Sound Mind 


Massachusetts—Supreme Judicial Court 
Hanchett v. Hill, 1944 A. S. 1187; Sept. 12, 1944. 


X died, leaving a husband, and her will 
was duly allowed. The will gave income 
from her estate to her husband as long as 
he lived, with the privilege, after his own 
property had been exhausted in his support, 
of using as much of the principal as he 
needed for his comfortable support. On his 
death what remained was to go to the 
testatrix’s niece. The husband, being of 
sound mind, waived the will. Prior to his 
wife’s death he had had a conservator ap- 
pointed for his property on his own petition, 
because of advanced age (he was then 83 
years old). 

The question was whether G. L. 201, §45, 
requiring the approval of the probate court 
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to the waiver of a will by a guardian, ap- 
plied, because of G. L. 201, §20, (providing 
in substance that the laws relative to the 
estate of a person under guardianship as 
insane shall apply to a person under con- 
servatorship), to a waiver by a person who 
was of sound mind and had a conservator 
merely because of advanced years. 

HELD: It did. If the conservatorship 
had become unnecessary. because of im- 
provement in his condition he had a remedy 
by asking that it be discharged. 
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Life Tenant and Remainderman — 
Power to Invade Principal Where 
Beneficiary Has Own Funds 


Connecticut — Supreme Court of Errors 
Hoops v. Stephan, 38 Atl. (2d) 588. 


Action to construe a will by which the 
residue was devised in trust for the benefit 
of the wife and incompetent son of the 
testator, with power in the trustees to in- 
vade principal if the income should be in- 
sufficient to provide for the comfortable 
support of his wife and son. Certain re- 
maindermen claimed that the trustees had 
no right to invade principal until the bene- 
ficiaries’ own separate income and principal 
had been exhausted. 


HELD: The intent of the testator, as 
gathered from the instrument itself and sur- 
rounding circumstances, determines whether 
or not the resources of the life beneficiary 
must be first exhausted. An examination 
of the will makes clear that the dominant 
purpose of the testator was to insure the 
comfortable support of his wife and incom- 
petent son. 

If the will constitutes an absolute gift of 
support, then the private income of the ben- 
eficiary cannot be considered. If the gift is 
of income coupled with a provision that the 
principal may be invaded in case of need, 
the private income of the beneficiary must 
be considered in determining whether such 
need exists. 

When an absolute gift is made of the 
sum which is compounded from the ele- 
ments going into the computation of “sup- 
port,” the fact that the intended recipient 
may be able to supply his needs in this 
regard from other sources is wholly imma- 
terial in any evaluation of his rights to the 
testamentary gift of the sum which would 
ordinarily be required for this purpose. 

The gift of support in the present case is 
an absolute gift and the cost should be 
charged against income and if income is in- 
sufficient, then against principal. 
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Taxation — Estate — Powers of Ap- 
pointment — U. S. Supreme Court De- 
cision Not Followed 


New York — Surrogate’s Court, Suffolk County 
Matter of Rogers, N.Y.L.J., Sept. 13, 1944. 


The decedent was given a general testa- 
mentary power of appointment by the will 
of his father who died in 1909; and the 
decedent’s heirs (his widow, a son and a 
daughter) were designated as takers in de- 
fault of appointment. The decedent died in 
1935 and in exercising the power directed 
that a part of the appointed property should 
go equally to his widow, daughter and a 
grandson; that of the balance two equal 
shares were to be placed in trust for the 
benefit of his widow and daughter respec- 
tively, while the third was appointed out- 
right to his grandson; and nothing was ap- 
pointed to the decedent’s son. 

The U. S. Supreme Court decided in this 
very estate [Rogers v. Comm., 320 U. S. 
410 (1943) that the decedent-donee, in ex- 
ercising the power by appointing lesser in- 
terests, had shaped the devolution of the 
property and had not merely “echoed” the 
limitations over in default of appointment, 
and that therefore the appointed interests 
“passed” by virtue of the decedent-donee’s 
will and were includible in his gross estate 
for Federal estate tax. 

In this case, the New York State Tax 
Commission argued that since the New York 
estate tax statute was deliberately modelled 
upon the Federal estate tax statute, the 
Surrogate should follow the decision of the 
U. S. Supreme Court in this very estate. In 
deciding whether the appointed property 
should be taxed for New York transfer tax 
in the estate of the donor of the power, or 
included for New York estate tax in the 
estate of this decedent-donee, the Surrogate 

HELD: that despite the planned similar- 
ity of the New York and Federal estate tax 
statutes the reasoning of the U. S. Supreme 
Court was not controlling upon him; that 
under the New York decisions it had been 
decided consistently that an appointed in- 
terest should not be included in the donee’s 
estate if the appointee receives the same 
interest, or less, in default of appointment; 
that the New York rule as so established and 
which was in effect when the New York tax- 
ing order was entered in this estate, seems 
more fair and equitable than the latest pro- 
nouncement of the U. S. Supreme Court; 
and that, while uniformity in construing 
the statutes was desirable, he was, never- 
theless, not bound to follow the decision of 
the Supreme Court in this very estate. 





